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TO READERS. 



Since the commencement of this journal, we have gi? en abstracts 
of the principal cases in Peter's Reports, vols. 1, 2, 3, 4 ; Picker- 
ing's Reports, vols. 6 and 7 ; Mason's Reports, vol. 4 ; Day's 
Connecticut Reports, vol. 6 — part 1, vol. 7; Wendell's Reports, 
vols. 1, 2, 3, and 4 ; New Hampshire Cases, vol. 4, part 1 ; Harris & 
Gill's Reports, vols. 1 and 2; Greenleafs Reports, vol. 5; 
M'Cord's Reports, vol. 4; Rawle's Reports, vol. 1. 

It was intended to have given cases from 8 Pickering, 1 and 2 
Vermont Reports, and the remaining part of 4 New Hampshire 
Reports, in the present number, which would have embraced 
all the new reports that have come to our hands, since we com- 
menced the digests of cases, excepting Paige's Chancery Reports ; 
but we had selected so freely from the three last volumes of Mr. 
Wendell, which contain a very large proportion of interesting 
questions and strong cases, that we found we had insensibly filled 
all the space we had to spare. 

We are ftilly sensible of the interest of this part of our work to 
all our readers, and its practical importance to very many of them, 
since it gives them, at a comparatively inconsiderable expense, 
abstracts of all the important contemporary American decisions ; 
and it is probable that, to many of them, only a small part of the 
reports are readily accessible. To such our quarterly epitome 
of the adjudications not only affords the gratification, common to 
them and all other professional readers, of following the course of 
jurisprudence in the various judicatories of the country, but also 
the practical advantage of reference and consultation. By making 
a more rigid selection, we shall be able to give the cases of most 
general interest from all the reports. We shall accordingly con- 
tinue to make it one of the objects of our work, early to lay before 
our readers abstracts of the most important decisions in the various 
parts of the country, as far as we can be supplied with the reports. 
We do not intend, however, to confine ourselves exclusively to 
cases of general application ; we include others where they pre- 
sent something singular in the jurisprudence, or strikingly illus- 
trative of the laws and institutions or pursuits, of any state. 
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It has occurred to us that the digests of cases, scattered through 
the different numbers, though the numbers should be bound in 
volumes, will soon become inconvenient for reference. To remedy 
this inconvenience, and render them permanently useful for prac- 
tical reference, we propose, as soon as it shall appear to be neces- 
sary, to make a concise general index to all the digests of the 
preceding volumes, so that the person consulting it, may be at 
once referred to abstracts applicable to the subject of his inquiry. 



We ought, perhaps, to apprise our readers that we do not make it an object 
to get out our journal early in the month by which each is severally desig- 
nated, though we propose that it shall generally be published in the course 
of the month. 



TO CORRESPONDENTS. 

Some of our Correspondents will perceive that we shall be glad of com- 
munications from them on the subject of legislation. 
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ART. I.-<ADDR£SS OF CHIEF JUSTICE 8HAW. 

An Address delivered before the Bar of Berkshire^ by Lemtel 
Shaw, on his first taking his seat as Chief Justice of the Su- 
preme Judicial Court of Massachusetts, September Term, 1830. 

QKirTL.BMMW OF THE BAR, 

This being the first occasion for the assembling of the full 
court, in its regular course of law terms, since the lamented 
decease of its late illustrious chief, before proceeding to the 
regular discharge of its appropriate duties, it seems alike due to 
the feelings of the court, of the legal profession, and of the 
whole community, to pause, and pay a short, but heartfelt tribute 
of respect, to the memory of so distinguished a jurist and so 
excellent and amiable a man. Although notices like the pre* 
sent are usually introduced in the course of the customary address 
to the grand jury, on opening the court, yet the present occasion 
cannot be considered unsuitable, when upon the re-assembling 
of those who have kwig been conversant with the business and 
practice of this court, the thoughts and feelings of all, are neces- 
sarily fixed upon the memory of him, who so kmg, so ably, 
and so faithfully presided over its deliberations. A temperate 
indulgence of sympathy for the dead, is not inconsistent with 
the most faithful and energetic discharge of duty to the living. 
Nor is a sincere and ardent public expression of attachment, 
and veneration towards the memory of distinguished public men, 
without its moral uses. It tends to awaken a just sensibility to 
merit, to excite and invigorate our moral and intellectual pow- 
ers, to enkindle a more ardent love of virtue, to inspire us with 

VOL. V. NO. IX. 1 
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a just sense of the importance of persevering exertion, of un- 
spotted integrity, of faithful and disinterested devotion to the 
public service, and thus to animate us with more ennobling views 
of life, its pursuits and objects. It enhances the value of repu- 
tation, * that reputation which follows, not that which is run after ; ' 
not the popularity which arises from the venal, the interested, or 
the temporary applause of multitudes, but that reputation which 
consists in the deliberate and lasting approbation of the wise and 
the good, and which, next to the smiles of heaven and the con- 
sciousness of rectitude, is the best rewaid of public services. 
The character and virtues, the just sentiments and useful actions 
of distinguished men, preserved in the annals, and cherished in 
the recollections of a grateful people, constitute their richest 
treasures. They speak to their successors in the language of en- 
couragement, of hope, of confidence. They excite the ardent 
aspirations of the young, whilst they sustain and invigorate the 
efforts of those who are devoting the full strength of tlieir ma- 
ture years to the service of their country. They illustrate in 
action the beautiful theories of the contemplative lovers of virtue. 
They not only incite the soul to the love of virtue, and point 
out the path that leads to her abode, but become the practical 
leaders aqd guides to all those who desire to walk therein. 

These reflections, I trust, cannot be considered inappropriate, 
whilst we are contemplating the memory of one, who from a 
comparatively humble origin, has arisen to the highest eminence, 
who has takeA his place and ably sustained it, by the side of 
the distinguished statesmen and jurists of his age, who has filled 
so large a space in the view of this community, and exerted so 
powerful an influence on its concerns, who will be remembered 
and appreciated as long as a pure admmistration of justice shall 
be enjoyed and valued, and whose sudden death cast a deep 
gloom upon the face of our whole community. 

Chief Justice Parker was born in Boston, June 17th, 1768, 
and received the rudiments of his classical education at the 
public latin school in that town. And although he entered 
Harvard College at the early age of fourteen, he is said to have 
made great proficiency in the various branches of science and 
literature, and to have maintained a high rank among his co- 
temporaries, many of ^hom were themselves distinguished 
scholars. He took his degree in the year 1786, and having 
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pursued the study of law in his native town, he settled in tlie 
town of Castine, in Maine, tlien constituting a part of this com- 
monwealth, and entered upon the practice of his profession. His 
talents and industry soon acquired for him a rank in that pro- 
fession, and an amount of practice, which are rarely attained 
until after a long period of patient exertion and laborious study. 
Tfhe several offices of trust and responsibility which he was 
soon called to fill by executive appointment, and by the suffrages 
of the people, attested the confidence which was universally 
placed in his judgment, fidelity, and capacity in the transaction 
of business.' He was elected a member of congress for the 
district in which Castine was situated, at the election which took 
place in the fall of 1796, and attended his duty in this body, in 
the sessions of 1797 and 1798, but declined a re-election in the 
autumn of 1798, when the Hon. Silas Lee was elected his 
successor. He was appointed Marshal of the District of Maine 
under the administration of the elder President Adams, which 
office he held about two of three years, and during that period 
he removed to Portland, where he continued to reside several 
years. 

Portland, then the commercial capital of Maine, was the seat 
of an extensive foreign and domestic commerce, and afibrded 
the largest scope, in that great section of the conmionwealth, for 
the exercise of forensic talents. From that time he is under- 
stood to have taken a high rank, and to have been constandy 
engaged in the active and laborious duty of a counsellor and ad- 
vocate, and enjoyed an extensive and lucrative practice, until he 
was called to the office of judge of this court in 1806. This 
office he' was induced, upon personal considerations, to decline 
accepting, which were only relinquished in consequence of the 
urgent solicitation of his friends, upon grounds of high public 
duty. He was appointed to fill the vacancy occasioned by the 
death of Hon. Simeon Strong, who had held the office about 
five years. As the constitution of this court has undergone 
great changes, and has ultimately settled down into the system 
in which we now find it, and as this system, which in compari- 
son with the ancient one, may be not unapdy designated as the 
nisi prim system, has been in a considerable degree influenced 

^ He was several times chosen a representative and senator, and attended 
his duty as such, in the General Court of Massachusetts. 
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and modified and brougte into its present form, tinder the ad- 
ministration of him, whose memory and juridical character we 
are now considering, it may be not inappropriate to iDustrate 
the subject by alluding briefly to these changes. 

Ui^der the provincial got emment, it is understood that the 
Superior Court of judicature, consisted of five judges, and such 
was its organization firom the acceptance of the Provincial Char- 
ter to the commencement of the revolutionary war. The same 
arrangement was adopted under the constitution until the year 
1799. During this period, the court was held for all purposes, 
in each county, by a full bench, of which three made a quorum, 
but all were expected to attend. All jury trials were in eflfect 
trials at bar, and were conducted in die presence of the full 
court, and not less than three were competent to preside at a 
jury trial. The necessary consequence of this practice was, 
that the members of the court were not always unanimous in 
their opinions, upon the questions of law which the case pre- 
sented, and this was the more likely to happen, when they were 
compelled, by this course of proceeding, to form their opinions 
amid the hurry of a jury trial, and without the aid of deliberate 
argument, or reference to authorities. It not unfrequently hap- 
pened, therefore, that several different members of the court 
charged the jury and gave them conflicting and contradictory 
opinions upon points of law, and in summing up the case often 
differed still more widely from each other in their views of the 
credibility and effect of evidence, in its application to the par- 
ticular case. It followed as almost a necessary consequence of 
this course of proceeding, that a verdict must be conclusive. 
How Would it be possible to take exceptions to instructions in 
point of law, where those instructions were various and perhaps 
contradictory ? or to object to a verdict for a misdirection, where, 
if the directions given by one judge were incorrect, their influ- 
ence may have been counteracted by those of another, which 
werfe strictly conformable to law ? When so decisive an import- 
ance was attributed to the verdict of a jury, and where a jury in 
effect had the power of controlling the court in matters of hw, 
it is natural to believe that every exertion of the parties and 
counsel would be directed to the object of obtaining a verdict. 
It is not difficult to perceive how strong a temptation this must 
hold out to litigants, eager in the pursuit and defence of their 
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supposed ri^bt^, to resort even to unwarrantable means, to influ- 
ence the jury, and rather to rely on 8ue;k influence, than on the 
plain rules and principles (rflaw, for their success. Such a state 
of things is injurious to the best interests of society. It tends 
to dis^rage the administration of justice, to promote what b 
called ' the glorious uncertainty of the law ;' to encourage litigation, 
and even dishcmest litigation ; and to render social ri^s insecure, 
by substituting the irresponsible rule and the hasty opinion of ju- 
rors, formed without adequate means, and perhaps under ^mewhat 
dangerous influences, in the placf of established principles of 
law, sanctioned by the experience of ages, and applied and 
adapted to the particular case by those who aj^e specially charged 
with that duty, and who are responsible to the community for 
the steady and faithful discharge of it. 

Connected with this mode of proceeding was another, which 
though continued to a somewhat recent period, already begins to 
seem to us strange and anomalous. I mean reviews. But where 
there is any thing like an orderly administratioq of justice, some 
mode of revising a first decision seems to be necessary. Such is 
the complicated state of the law and fact m most litigated cases, 
that on a first examination, it seems difficult, if not impossible, to 
consider and settle abstruse questions of law with satisfactory 
deliberation, and therefore the necessity is felt of resorting to " 
some mode of revision and re-examination, after the facts are 
settled, or at least substantially made known by the parties to 
each other, by a serious trial. I am aware that by the theory of 
pleading, every point of controversy, be it of fact or law, is sup- 
posed to be distincdy presented on the record, before any trial 
of either is had. Rit we know how imperfectly in practice this 
purpose is accomplished, and how impossible it is to ascertain 
the real state of the controversy by the pleadings. Some delib- 
erate re-examination of difficult cases being felt to be necessary, 
if it could not be obtained in the most convenient form, by an or- 
derly proceeding before the court, it was natural that it should 
be sought in some other method, however irregular, anomalous, 
and ill a4apted to maintain a steady adherence to setded prin- 
ciples of law. Reviews, therefore, were allowed as a matter of 
right to the losing party, under certain restrictions, in all cases 
where one verdict only had been found against him. On such 
reviews the whole matter of law and fact was tried and deter- 
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mined by the jury, and their verdict was ultimately final. In 
practice, however, thej^ was some departure from this course, 
when the controversy turned principally upon matters of law, 
and when the parties were desirous of having the separate and 
deliberate opinion of th« court upon the law ; and that was by 
waiving the right of review, and bringing the case before the 
court, by motion, upon an agreed state of facts, or upon excep- 
tions, or perhaps upon a report, though it is believed that it was 
not common for a judge to report the case. Such a state of 
things must have been attendqfl with obvious and extreme in- 
conveniences, some of which have been already alluded to. 
Still the people, relying apparently upon the maxim that in many 
counsellors there is safety, manifested an extreme reluctance to 
having their causes tried by any other than a full bench. But 
by the increase of population and business, it became quite im- 
possible for the whole court to travel into each county in Massa- 
chusetts and Maine and despatch the public business with 
reasonable promptness, and in consequence, there was a great 
accumulation of unfinished business, and great delay in the final 
disposition of causes. To provide for this exigency, instead of 
the nisi prius system, by which the jury trial should be con- 
ducted under the direction of a single judge, subject to the care- 
' ful and deliberate revision of the full court, a system apparently 
so simple, so well adapted to secure a full and patient investiga- 
tion of the facts, and a deliberate examination and application of 
the law, the legislature adopted the expedient of enlarging the 
number of judges to seven, so as to form two quorums, and thus 
enable the court, with at least three judges, to sit at two places 
at the same time. An act to this effect was passed in 1799, and 
amended in 1800, dividing the commonwealth into two circuits, 
an eastern and western, and authorizing the court to be held in 
each county, except Suffolk, by three judges, but requiring the 
attendance of the whole seven in Suffolk. It is curious to ob- 
serve the gradual but sure approaches, which were made to the 
present system. After constituting two divisions of the court, 
requiring at least three judges in each, it was provided by the 
additional act of 1800, that two justices might hold a court, in 
* certain ' cases, when three were prevented from attending. In 
the statute of 1803 are found the rudiments of the present 
marked and well settled distinction, between the law terms and 
the nisi prius terms. 
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By that act, the number of judges was again reduced to five, 
and it provided for one term annually in each county, to be 
holden by all the justices, but any four to constitute a quorum, 
and if by reason of disability two were prevented fix)m attend- 
ing, three might constitute a quorum: it further provided for 
another term in each county, to be holden by any two or more 
of the justices, but that any one might hold the court and dis- 
charge all the duties, with some exceptions, among which were 
all crvminal proceedings ; and it v^as expressly provided, that all 
indictments and other criminal proceedings should be continued 
as of course, unless two or more of the justices were present. 

This was followed the very year after, by the statute of 1804, 
establishing the system as we have since known it in practice. 

A slight attention to dates will show how nearly, in pomt of 
time, this great and salutary change in the constitution of the 
court and the mode of conducting business in it, coincided with 
the appointment of Judge Parker to the bench. The act in 
question was passed in March, 1805. Judge Parker took his 
seat on the bench in March 1806, and held the nisi prius term 
in Suffolk, in November of that year, under the new law ; and 
sitting alone, presided at one of the most interesting criminal trials 
which has ever occurred in this commonwealth. The cause pre- 
sented many very delicate points in the law of homicide, and was 
zealously conducted by the most eminent counsel. The parties 
concerned, held high stations in society, and a prominent rank 
in the opposite political parties, and the prejudices and passions 
connected with the prosecution were not a little inflamed by the 
highly excited party politics of the day. Yet such was the dig- 
nity, the impartiality, the skill and ability, with which the newly 
appointed judge, then comparatively a stranger, conducted this 
trial, that it is believed he gave universal satisfaction, and made 
himself most favorably known to the old commonwealth, as a 
jurist of great promise. 

Soon after his appointment he removed to Boston, where he 
continued to reside for the remainder of his life. 

On the death of Chief Justice Sewall, in 1814, he was 
appointed his successor, to the universal satisfaction of the 
community. In the convention of 1820, called to revise the 
constitution of the commonwealth, and which was rendered 
conspicuous by the presence of many of our citizens most dis- 
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tinguished by eminent talents, Chief Justice Parker was elected 
its President, with a good degree of unanimity. The elegant 
tiribute of respect to the venerable President Adams, who der 
clined the honor proposed to him of being its preading officer, 
was the production of Judge Parker. In this office, if a Ich^ 
disuse of attendance in deliberative assemblies, and a want of 
practical familiarity with thfit highly refined code of rules and 
orders which constitutes the system of modem parliamentary- 
practice, may in some degree have prevented him from con- 
ducting the business of the chair with that ease and rapidity 
which practice alone can give, yet in dignity, in impartiality, 
and in a scrupulous regard to the rights of every member, 
where great interests were in conflict, and strong passions were 
excited, and great talents struggling for the mastery, it is believ- 
ed that no presiding officer could have surpassed him, or given 
more universal satisfaction. And when the forms of proceed- 
ing permitted him to take part in the debate, some of the most 
important questions which came under discussion were examined 
and illustrated by his sound practical sense, and his sagacious 
forecast, manifesting his earnest and sincere desire to place the 
most effectual guards around the great and beneficent institutions 
of the commonwealth, with a view, as far as human infirmity 
will permit, to maintain their integrity and secure their perpe- 
tuity. 

But the Jife of a judge, however active, laborious, and usefiil, 
is filled with Kttie incident. It is a constant round of arduous 
duty, in which there is littie change or variety. Judge Parker 
continued in the discharge of his official duties to the day pre- 
ceding that of his sudden and lamented death. He left home 
on Tuesday, tiie 20th of July, to attend a special session of the 
coinrt at Salem, and at the opening of the court on the same day, 
delivered a charge to the grand jury, characterized by his usual 
clearness, force, and felicity of expression. Little eke of active 
duty devolved upon the judges during that week, the court hav- 
ing adjourned firom day to day, to await the doings of the grand 
jury. They returned several bills of indictment on Friday 
morning, on which the prisoners were arraigned, and after ar- 
rangements were made for the trials in the ensuing week, the 
court adjourned, and the Chief Justice returned home. 

May I here be permitted to mention, that during this interval 
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of leisure, the Chief Justice, together with a few other gentle- 
men and myself, made a short but most interesting visit to the 
venerable Nathan Dane, that most distinguished lawyer and 
statesman, who has done so much himself to augment the stores 
of juridical science, and also, by his benefactions, to promote 
the labors and facilitate the acquisitions of others. At this 
interview, which naturally led to a comparison of age and 
professional standing, the Chief Justice stated, not in a boastful 
spirit, but with an apparenvfeeling of humble gratitude to Heaven 
for the favor, that, during the twenty-four years that he had held 
his seat, he had never been prevented by ill health for a single 
day, from being in the place where his official duty called him, 
in every part- of the commonwealth. At that time, three days 
before his death, judging from his apparent vigor, his healthy 
countenance, his buoyant and happy spirits, which the anxiety 
attending the near prospect of severe official duty could not 
repress, no man could more jusdy indulge in the anticipation of 
length of days, and a happy and cheerful old age. But * in the 
midst of life we are in death.' Having returned home on Fri- 
day, he passed part of Saturday forenoon in the Law Library, 
took a ride in the afternoon, and passed the evening socially 
with his friends, in apparently good health and with his accus- 
tomed cheerfulness. On awaking early on Sunday morning, 
the 25th, he spoke for a few moments, but with difficulty, and 
soon sunk into a state of insensibility, under a severe attack of 
apoplexy, from which he never revived. He survived only 
about twenty hours. The universal feeling and expression of 
sorrow, which spread through the thronged city, at the first 
news of his severe illness, and the still deeper sentiment of grief 
which followed the speedy mtelligence of its fatal termination, 
attested how much he was respected, not only as a magistrate 
and an upright judge, but as a man, a townsman, an associate — 
how extensively, how sincerely he was loved. Nor did this 
sentiment of profound grief pervade every heart, and sadden 
every countenance, without just cause. There was nothing in 
the character of Chief Justice Parker which could be regarded 
with indifference. His intelligence, his affability, his perfect 
benevolence and kindness of heart, rendered his presence uni- 
versally welcome. Happy and uniformly cheerful himself, he 
diffused happiness among all around him. In manners and 
VOL. V. — ^No. IX. 2 
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habits, no man was ever more entirely free from aflfectation and 
pretension of every sort, or more wholly exempt from the slight- 
est tincture of official pride. And yet with the most perfect 
ease and frankness, and even gaiety of demeanor, he never for 
a moment compromised his personal or official dignity. Uni- 
formly actuated by an entire purity, simplicity, and directness 
jof purpose, both in the discharge of his official duties, and in 
his whole intercourse with society, np display of rank or of the 
externals of office, could add to his^real dignity, nor could the 
utmost freedom of manners, flowing from true kindness of heart, 
atid always regulated by a just sense of propriety, impair the 
true respect which those qualities are so well fitted to in^ire. 

Judge Parker was thoroughly and truly, and in the purest 
and best sense of the term, a liberal man. Far from being in- 
different to the great questions of interest, which deeply engage 
the minds and feelings of men, he mabtained his honest opin- 
ions with a zeal and firmness, which manifested how highly he 
estimated the value of truth, as it presented itself to his mind, 
after the fullest and most faithful examination. But the same 
undeviating attachment to freedom and justice, the same ardent 
love of pure and honest truth, and the same reliance upon the 
utmost freedom of inquiry, as the only means .of ascertaining 
truth, which led him to assert his own opinions with frjuok- 
ness, and maintain them with firmness, led him to regard with 
the most respectful deference, the honest and sincere opinions 
of others, how much soever they might differ from his own. 

But it is principally in the character of a magistrate and a 
judge, that it now becomes us to consider the memory and pub- 
lic services of the late Chief Justice. Although not previously- 
much known in this part of the commonwealth, when he first 
came to the bench, his reputation was favorably known as a 
counsellor and advocate, of a clear and comprehensive mind, 
quick perceptions, great sagacity and practical skill, and distin- 
guished for a large measure of plain practical s^nse. It is said 
by those who knew him as an advocate, that in his addresses to 
the jury, he was persuasive and interesting, without oratorical 
display ; that * his reasonings were clear, forcible, and exact ; his 
language chaste, pointed, and select ; his fluency unconamon, his 
action animated ; so that in their actual union, they gave a charm 
to his arguments which won upon the ears, and captivated the 
judgment of his audience.' 
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During the long period in which he held a seat in this court, 
both as an associate and as chief justice, it was his happiness 
to enjoy, as well as to deserve, the undeviating friendship of his 
associates, and the confidence of the public. Although, during 
a considerable portion of that period, the community was unhap- 
pily divided into parties mutually hostile to each other, between 
whom prejudices and passions, exasperated by a long coarse of 
oppoidtion and mutual recrimination, were excited to a degree, 
which not unfrequently degenerated into personal animosity, 
and mingled with the afiairs and controversies of private life, 
yet in no instance has any serious imputation of partiality in the 
exercise of his functions as a judge, been made against him. 

AlAough he was thoroughly conversant with the passing 
events of the times, and the great changes which were going on 
in society, both at home and abroad, and took a deep interest 
in whatever tended to increase the happiness, and promote the 
best interests of society, and though he found some time to de- 
vote to the cultivation of elegant literature, and much, gathered 
from the short intervals of severe labor, to yield to the calls of 
friendship, and to social and domestic enjoyment, yet the pre- 
dominant object of his life, the leadmg motive to all his actions, 
was to be found in a sincere and entire devotion to the great 
duties of his office, and an unshaken determination to discharge 
these duties with strict fidelity, to the utmost extent of his power. 
His imiustry was exemplary and most praiseworthy. In form- 
ing his judicial opinions, he proceeded with the utmost caution, 
patience, and persevermg research, availing himself of all the 
aids of argument, of all the light to be derived from judicial 
authority, or the reasonings of others, and not unfrequently rely- 
ing at last, and relying justly, upon the dictates of a mind, quick 
to discern, and anxious to allow, the claims of justice and natural 
equity, and at the same time deeply impressed with the import- 
ance of steadily maintaining the established rules of law. He 
labored to place hi& judicial decisions upon some tenable ground 
of principle, which would neither violate the rules of positive 
law, nor yet lose sight of the real justice and merits of the case. 
It is probable that his early practice led him to be much con- 
versant with the legal acuteness which exhausts itself in finding 
defects in legal process ; in pleas in abatement, special demur- 
ers, and technical niceties ; which are intended to efiect tlie 
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decision of causes, without regard to their merits. To aD such 
applications of legal acuteness and skill, he had an utter aversicm ; 
and it may be truly said of him, as he happily said of Par- 
sons, that * though fraught with all the technical learning of the 
bar, and accustomed to a strict adherence to rules in his own 
practice, he yet, like Lord Mansfield, was averse from suffering 
justice to be entangled in the net of forms, and he therefore 
exerted all his ingenuity to support, by technical reasoning, the 
principles of equity and right.' If it may be thought by some, 
that sitting in a court of common law, this ingenuity was occa- 
sionally carried too far, and that the rules of law were sometimes 
apparendy overlooked, in too ardent a desire to reach the equity 
of the particular case, it may still be said with great justice, 
that ' even his failings leaned to virtue's side.' The ultimate 
object of all laws, and of all jurisprudence, is, to do justice 
between parties ; and the judge who, by patient research and 
persevering investigation, can unravel a complicated case, seek 
out its governing principles with their just exceptions and quali- 
fications, and, without violating the rules, or weakening the 
authority of positive law, can apply those principles in a manner 
consistent with the plain dictates of natural justice, may be con- 
sidered as having accomplished the most important purpose of 
his office. In the imperfect state of human laws, and the im- 
perfect means of inquiring into the exact state of human trans- 
actions, this is not always practicable, but the desire and the 
Bflbrt to accomplish it, are always laudable. But it is believed 
that a careful and patient examination of his adjudications, and 
the reasons on which they rest, will satisfy the most scrupulous, 
that his natural love of justice was never allowed to come in 
conflict with his clear conviction of the importance, upon the 
highest ground of principle and utility, of steadily adhering to 
the known and fixed rules of law, as the basis and ultimate se- 
curity of all civil and social rights. 

After all, his judicial character must stand upon the published 
reports of his judicial decisions, which now form so large a por- 
tion of our legal learning. These will form an enduring monu- 
ment to his fame, and constitute a large claim upon the respect and 
gratitude of posterity. May all those who have had the happiness 
to participate in his private friendship, or to witness and enjoy 
the benefit of his public services, duly appreciate the excellence 
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and worth of his private and domestic character, and the virtues 
and services of his public life. May we all be animated by his 
example, and strive, to the extent of our powers, to imitate aU 
that was excellent and praiseworthy in his life ; and may the 
sudden death of one so loved in life, so honored and lamented 
in death, in the midst of his labors, in the maturity of his fame, 
and in the full strength of his years, impress every mind with the 
importance of filling up life with usefulness, and by constant 
benevolence to man, by humble and devout piety towards God — 
of being at all times prepared for a like instant departure from 
the labors and cares and anxieties of this transitory life, to the 
world of rest, of peace, and of hope beyond the grave. 

The following sketch of the character of Chief Justice Parker, 
is by Mr. Justice Story, of the Supreme Court of the United 
States. It was first published in the Boston Daily Advertiser. 

* Mr. Chief Justice Parker brought with him to the bench the 
reputation of an able, active, and learned advocate. He had 
well earned that reputation by a course of long and honorable 
practice in the then district, now state of Maine. His talents 
(high as they were,) were not his only recommendation. He 
possessed what talents may adorn, but what talents, however 
shining they may be, never can supply, the mens conscia recti, 
an inflexible integrity, a deep-rooted and enlightened virtue. 
His private life was without reproach, his honor without stain, 
his political and civil career straight forward and steady. His 
manners were frank, modest, and winning, without ostentation 
and without affectation. Nature had given him a mild temper- 
ament, a quiet and moderated cheerfiilness, an ingenuous coun- 
tenance, and social kindness, which pleased without efibrt, and 
was itself easily pleased. But his most striking characteristic 
was sound sense, which, though no science, is, in the afiairs of 
human life, fairly worth all, and which had in him its usual ac- 
companiments, discretion, patience, judgment. In his profes- 
sional harangues he was persuasive and interesting ; he had the 
earnestness of one, who felt the importance of fidelity to his 
client, and at the same time the sincerity of one, who felt the 
dignity of truth, and of that jurisprudence, whose servant he 
was, and whose precepts he was not at liberty to disown, and 
was incapable of betraying. In the sense sometimes affixed to 
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the term, he did not possess eloquence, that is, he did not pos- 
sess that vivid imagination, which delights in poetical imagery, 
or in rhetorical flourishes, in painting the passions or in exciting 
them into action. He was not addicted to a rich and gorgeous 
diction, or to color his thoughts with the lights and shades, or 
the brilliant contrasts of a variegated style. But in a just sense, 
if we look to the means or the end, to his power of command- 
ing attention, or his power of persuading, and ccmvincing the 
understanding, he might be deemed truly eloquent. His rea- 
sonings were clear, forcible, and exact ; his language, chaste, 
pointed, and select ; his fluency of speech uncommon ; his ac- 
tion animated ; so that in their actual union they gave a charm 
to his arguments, which won upon the ears and captivated the 
judgment of his audience. 

* Such was the reputation and character, which he brought to 
the bench. He took his seat among distinguished men ; and 
he sustained himself as a worthy and equal associate. He did 
more, and accomplished what few men do accomplish ; he 
moved on with a continual increase of reputation even to the 
very hour of his death. He lived through times, happily now 
past, of peculiar delicacy and difl5culty, in the midst of great 
political changes and excitements, when the tribunals of justice 
were scarcely free from the approaches of the spirit of discord, 
and the appeals of party were almost ready to silence the pre- 
cepts of the law. During this period, his firmness, moderation, 
patience, and candor, secured to him the public confidence. 
When the office of chief justice became vacant by the lament- 
ed death of Mr. Chief Justice Sewall, all eyes were turned to- 
wards him as the successor. His appointment gave universal 
satisfaction. And yet, if he had died at that period, half of his 
real merits would have remained unknown. His ambition was 
now roused to new exertions by the responsibility of the station ; 
his mmd assumed a new vigor; his industry quickened into 
superior watchfulness ; and he expanded, so to say, to the full 
reach of his official duties. It was a critical momentin the pro- 
gress of our jurisprudence. We wanted a cautious, but liberal 
mind, to aid the new growth of principles, to enlarge the old 
rules, to infuse a vital equity into the system as it was expanding 
before us. We wanted a mind to do in some good degree, 
what Lord Mansfield had dona in England, to breathe into our 
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common law, an ^lergy suited to the wants, the commercial 
interests, and the enterprise of the age. We wanted a mind, 
which, with sufficient knowledge of die old law, was yet not a 
slave to its forms ; which was bold enough to invigorate it with 
new principles, not from the desire of innovation, but the love of 
improvement. We wanted sobriety of judgment ; but at the 
same time a free spirit, which should move over the still depths 
of our law, and animate the whole mass. Such a man was 
Mr. Chief Justice Parker. And whoever in this age, or m any 
future age, shall critically examine the decisions of the Supreme 
Court during the sixteen years, in which he presided over it, 
will readily acknowledge the truth of these remarks. There 
was in his mind an original, intrinsic equity, a clear perception 
of abstract right and justice, and of the best mode of adapting 
it to the exigencies of the case. He felt, as Lord Ellenborough 
befwe him had felt, that the rules, not of evidence merely, but 
of all substantial law, must widen with the wants of society; 
that they must have flexibility, as well as strength ; that they 
must accomplish the ends of justice, and not bury it beneath 
the pressure of their own weight. There is in this respect, 
much, very much to admire, and, if it were possible in our rev- 
erence fear the dead, to envy, in his judicial career. Few men 
have ever excelled him in die readiness of grasping a cause, of 
developing its merits, or of searching out its defects. He may 
have had less juridical learning than some men ; but no man 
more thoroughly mastered all that was before him, or expound- 
ed with more felicity, the reasons even of technical doctrines. 
He had an almost intuitive perception of the real principle perva- 
ding a whole class of cases, and would thread it through all their 
mazes with marvellous ability. His written opinions are full of 
sagacity, and juridical acuteness, at the same time that they pos- 
sess a singular simplicity and ease. He rarely fails to convince, 
even when he questions what seems justified by authority. His 
judicial style is a fine model. It is equally remarkable for pro- 
priety of language, order of arrangement, neat and striking turns 
of expression, and a lucid current of reasoning, which flows on 
to the conclusion with a silent, but almost* irresistible force. In 
his more studied eflTorts, in some of those great causes, in which 
the whole powers of the human intellect, are tasked and meas- 
ured, he was always found equai to the occasion. There are 
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not a few of his opinions on some of these intricate subjects, 
which would bear a close rivalry with the best in Westminster 
Hall in our own times. There are some, which any judge might 
be proud to number among those destined to secure his own 
immortality. 

* But we must stop. The time for moximing over such a loss 
cannot soon pass away. We have lost a great magistrate, and 
an excellent citizen. Vain is the voice of sorrow, and vainer 
still the voice of eulogy. They cannot recal the past. His 
place cannot be easily supplied ; for it is difficult to combine so 
many valuable qualities in a single character : To sum up his 
in one sentence, we may say, that, as a judge, he was emi- 
nent for sagacity, acuteness, wisdom, impartiality, and dignity ; 
as a citizen, for public spirit, and elevated consistency of con- 
duct; as a man, for generosity, gentleness, and moral purity. 
His fame must rest, where it is fit it should, upon the printed 
reports of his own decisions. These will go down to fiiture 
ages ; and tliough, perhaps, beyond the circle of the profession, 
they may not attract much general observation, (for the misfor- 
tune of the profession is, that great judges and great lawyers can- 
not enjoy a wide-spread popular favor,) they will yet be read and 
honored by the jurists of succeeding times, with undiminished 
reverence, when those of us, who have known and loved him, 
shall be mmgled with the dust that now gathers round his 
remains. They will often recal to the classicd reader, the beau- 
tiful eulogy of Cicero, upon a great character of antiquity so 
applicable to his. Erat in verborum splendore elegans, compo- 
sitione aptus, facultate copiosus ; eaque erat cum summo ingenio, 
tum exercitationibus maximis consecutus; rem complectebatiu* 
memoriter, dividebat acute, nee praetermittebat fere quidquam 
quod esset in causa, aut ad confirmandum aut ad refellendum.' 

The following biographical notice of Chief Justice Parker, is 
fi-om an appendix to the Rev. Mr. Palfrey's sermon, on the 
occasion of the decease of the Chief Justice. 

* Judge Parker's family are understood to have been setded, at 
an early period, on Parker's Island, in Maine. His father, Dan- 
iel, a native of Charlestown, married Margaret Jarvis, of Boston, 
and had many children. 

' Either before Judge Parker was matriculated at College, or 



Digiti; 



ized by Google 



1831.] Biographical Notice of Parker C.J. 21 

soon after, his father, finding himself unable to meet the ex- 
penses of his education there, proposed to apprentice him to the 
druggist's business, with the late Dr. Ephraim Elliot. This fact 
coming through Rev. Dr. Elliot, to the knowledge of some 
opulent gentlemen, who were acquainted with the promise which 
he had exhibited at school, they interfered on the day of his 
entrance on his new occupation, and made arrangements for the 
original intention to be pursued. The circumstance deserves to 
be here recorded, as illustrative of the state of feeling, tong ago, 
and still, existing in our leading citizens, in relation lo our public 
schools, and to the claims of those who there manifest the ele- 
ments of a capacity to ' do the state some service.' Examples 
of this kind are so frequent, that it can scarcely be said to be in 
the course of things with us, for a boy, who at these institutions, 
developes uncommon talent, to lose, for want of pecuniary resour- 
ces, the advantages of the best education which the country 
affords. Instances, among which what is here noticed is undoubt- 
edly a most prominent one, of the blessing of Providence on such 
a judicious public spirit, are what have aided hitherto to keep it 
alive. As long as it continues the honorable characteristic which 
it is, of the habits of our community, may it continue to be so 
rewarded. Such services as this publication commemorates, 
and the good sense and feeling which, in the way now men- 
tioned, have been instrumental in causing them to be rendered, 
each do a noble part in the promotion of the common good, and 
are worthy to be called to mind together. 

' The class of 1786, of which the subject of this notice was a 
leading scholar, has been one of the most distinguished in the 
annals of the University. Among other names well known to 
the public, we find those of Timothy Bigelow, many years 
speaker of the house of representatives of Massachusetts; 
Alden Bradford, lately secretary of the commonwealth; Dr. 
Harris, late president of Columbia College, N. Y. ; John Low- 
ell ; and Cliamplin and Thompson, U. S. senators for Rhode 
Island and New Hampshire.- 

' While a trustee of Bowdoin College, Judge Parker, in ad- 
dition to the usual duties of the place, devoted much time to 
the sale of lands granted by the general court for the endow- 
ment of that institution, and to other arrangements for the benefit 
of its finances ; and his exertions at that period are understood 
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to have been of the first importance, in laying a foundaticMi for 
its now extended usefulness and reputation. 

* Between his sense of duty to his faimly and to the public, his 
acceptance of the office of judge, when in the receipt of a much 
larger income at the bar, was a subject of very anxious deliber- 
ation to him, fend his friends represent him as never having 
appeared to them otherwise than habitually cheerful and happy, 
except at this juncture. It was a step much urged by judges 
Sedgwick and Sewall, and by the leading jurists of Boston and 
of other parts of the state. Subsequently he had almost made 
up his mind, at one time, to resign the office, and there is a 
very interesting letter of Judge Parsons, dissuading him on the 
ground of the worth of his services to the science and the com- 
munity, and the obligation upon men like him to postpone private 
considerations to die public benefit. The writer knew the 
mind which he was addressing. 

* In the Massachusetts convention of 1820, Judge Parker fi'e- 
quently took a part in debates in committee of the whole. His 
speeches, on the constitution of the university, of the senate, 
and the executive council, and on other important subjects, 
are referred to in the index to the journal of that convention. 

' His critical taste was put in exercise for the preparation of 
the volume of posthumous sermons, by his friend Mr. Buckmin- 
ster, which has enjoyed such high estimation, at home and 
abroad. Judge Parker and the late Hon. Samuel Dexter, 
with the assistance of Mr. George (now professor) Ticknor, 
made in the first place a large selection from the manuscripts, 
firom which were afterwards chosen by the Rev. Messrs. Chan- 
ning and Thacher, those which were given to the press. 

* Judge Parker, after waking early, as was his habit, on the 
mommg of July 25th, conversed some minutes, apparently in 
his usual health. Being observed, after a littie time, to articu- 
late less distinctly, he said that he felt a headache, but should 
be better after rising On attempting to rise, he found his limbs 
partially paralyzed, but was still able to maintain some conver- 
sation. On the arrival of Dr. Warren, in twenty minutes after 
he was seized, he manifested his satisfaction, but did not after- 
wards speak. Copious bleeding in one arm, and other strong 
remedies were resorted to, without the slightest good effect. 
Dr. Warren remained with him three hours, and again attended 
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in consultatMm widi Dr. Bigelow ; but it was plain to the medical 
gentlemen, that the case liad been a hopeless one from the first. 

* While resident at Castine, Judge Parker was married to Re- 
becca Hall, sister of the present Judge of Probate for Suffi>lk. 
He was bereaved of three chiMren ; two sons in early childhood; 
and six ye»s ago, a daughter, Margaret Jarvis, whose loss was 
a keen affliction. Five survive. 

< In the 2d volume of Massachusetts Reports, is a list of judges 
of the Supreme Coint since William and Mary's charter. It 
appears that four, viz. Samuel Sewall, from 1695 to 1726; 
Benjamin Lynde, 1712 — 46; Paul Dudley, 1718 — 50, and 
Benjamin Lynde, 1745 — 1771, have been judges a kmger 
time ; but no chief justice has had so kwig a term of service.' 



ART. II.— WRITTEN AND UNWRITTEN SYSTEMS OF LAWS. 

De la Codification en general^ et de cede de FAngleterre en 

particulier en une serie de lettres addressees a M, C. P. 

Cooper y Avocat Anglais ^ par * J. D. Meter, Clievalier de 

Vordre Royal du Ldon Belgique, fyc, fyc. Amsterdam. 1 830. 

There bas been carried on, among the jurisconsults of Europe, 
and more particularly of Germany, for several years, a very 
animated controversy on the comparative value of a written and 
unwritten system of law. It commenced, with great bitterness 
and acrimony, immediately after the expulsion of the French 
from Germany, and has continued, with some abatement of heat 
and passion, but yet with great earnestness and zeal, to the pre- 
sent time. In the year 1814, and when the last of the French 
eagles had scarcely passed the Rhine, a pamphlet was published 
by M. Thiebaut, a professor at Heidelburg, in which he urged 
upon his countrymen the importance and necessity of substitut- 
ing a written and uniform code of laws for all the Germanic 
states, in the place of the miscellaneous and disjointed system of 
the civil, canon, and customary law, by which they are now 
governed. In a country, abounding, like Germany, with men 
of letters, whose industry annually sends forth into the world 
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thousands of new works, on every variety of subjects, among 
whom all questions of politics, philosophy, and criticism, are dis- 
cussed widi a zeal and devotion that seem never to tire or be 
satiated, — it is not to be supposed that so bold a proposition as 
that of a reform of the whole bedy of the existing laws of the 
country, would fail to excite a very lively sensation^ nor could 
M. Thiebaut expect long to remain without an antagonist. 

This antagonist he found in M. De Savigny, a civilian of pro- 
found learning and great celebrity. He replied in a pamphlet, 
written with great warmth and aninwtion, to which he gave the 
tide of ' The vocation of the present age to legislation andjuris- 
prudence."^ This response kindled the spirits of the Germans into 
a flame. The jurisconsults ranged themselves into parties, and 
the war of pamphlets and periodiculs commenced. While many 
civilians of liberal nrinds and of a philosophical cast of thought, 
united with M. Thiebaut in demanding a digest of the laws sanc- 
tioned by legislative authority. Others, and these constituting the 
greater number, with whom a veneration for antiquity and an 
attachment to their national customs, constituted a sort of reli- 
gion, were not a little scandalized at a proposition which went to 
revolutionize theif most fixed and cherished notions in govern- 
ment and jurisprudence, and which, if adopted, would render, 
in a great measure, useless, at least would greatly reduce, the 
dignity and value of their favorite studies. The universities in 
particular, where the doctrmesf of the historical school already 
prevailed, in which law was taught in connexion with the anti- 
quities of the Roman Republic, and semi-barbarous legislation 
of the middle ages, and the decision of delicate points of juris- 
prudence made to depend on profound literary and antiquarian 
criticism, were quick to take the alarm at so bold an innovation, 
an innovation which would render the profound erudition of 
their professions, for all the purposes of practical jurisprudence, 
useless and cumbersome lumber. The party opp^ed to this 
reformation of the law was further reinforced by all those who, 
in the fervor of their recent liberation from French power, 
considered that to be most national and patriotic, which was 
most at variance with usages and habits of their late makers. 
With these it was a sufficient reason for opposing the project of 
a written code of law, that it would appear to be treading in the 
footsteps of the French. 
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The party opposed to innovation took the name of the historic 
school, while that which advocated a written code, took that of 
the dogmatic or philosophical school. M. Savigny and M. 
Gans, the present leaders of the rival parties, hoth reside at 
Berlin. But the controversy, while it has lost hut little of its 
animaticDi b Germany, kas extended to the other nations on the 
continent. The civilian^ of France and the Netherlands have 
taken a part in it, and the question is beginning to divide the 
profession even in England. 

The authc^ of the work, of which we propose now to give our 
readers sc«ne account, enjoys a high reputation as a civilian on 
the coMinent^ In 1823 he published a work on the judicial 
institutions of the principal nations of Europe, which was receiv- 
ed by the public wtth the mpst flattermg testimonials of appro- 
bation* In that he had incidentally spoken on the subject of 
codiftcatiott ; but though he appeared pretty clearly to give the 
preference to a writtan and sanctioned, over an unwritten and 
customary system of law, he did not express his views so dis- 
tinctly but that both parties claimed him as an authority in their 
favor. The work now before us removes all doubts on this 
point. In this he comes forward as the open and strenuous ad- 
vocate of codification. AbottI one half of it is taken up in an- 
swering the arguments of the historic school. He takes as his 
text the second and enlarged edition of the work of Savigny, 
which we have mentioned above, as well because by his pro- 
found learning and high reputation he indisputably stands at the 
head of his party, or because this work gives, in a condensed 
form, the whole argument on one side of the question, and con- 
tains a fesumS of the whole doctrine of the party. 

The question discussed is one of high interest, and intimately 
connected with the welfare of every civilized people, and after 
the decisive success of the experiment in France, it would be a 
little surprising if it did not occupy some idiare of the attention 
of every European nation which still adheres to its customary 
law. That experiment has placed, beyond controversy, one 
point, which has sometimes been held to admit at least of doubt, 
and that is the possibility of digesting and compressing within a 
moderate compass, a code of law, which shall be adequate to all 
the wants of a great and prosperous nation. Indeed, if wc 
righdy read the' signs of the timf6, within a few years an ira- 
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pulse has been given to the opinions of the most intelligent part 
of society, which it will not be easy to arrest ; and this is not an 
age in which great truths of the cardinal principles in govern- 
ment and legislation, are likely to remain barren aad unproduc- 
tive in the public mmd, or to terminate in simple speculation. 
Beyond all that have preceded, it see»s in politics to beu the age 
of action. The benefits, which may be derived from a ref<MTn 
in the existing state of tlie law, is beginning to be felt by the 
principal nations of Europe to an extent which few would have 
imagined twenty years ago. Even in England, the pays coutu^ 
mier par excellence^ the most tenacious of all nations of ancient 
customs, the spells of prejudice are beginning to be dissolved. 
The blind and unreflecting veneration of ancient usages and in* 
stitutions, merely because they are ancient, is giving way to a 
more rational and philosophical mode of thinking ; and the wor- 
shippers, who stiD Ibger with unabated devotion at the shrines 
of blackletter oracles, who believe, with unsuspecting faith, that 
justice never unveiled her mysteries so fully as to the sages of 
the Year Books, have some cause to tremble for the ordinances 
of the Edwards and Henrys, when the partisans of reform can 
appeal to such names as Bentham and Romilly, as Brougham 
and Peel, not as their coadjutors, but as their leaders. Indeed, 
the most enlightened men in England, of all parties, have be- 
come sensible of the necessity of reforming the jjudicial institu- 
tions of the country, of extending and adapting them to the 
present wants of society ; and a portion of them, respectable both 
for numbers and talents, have become equally sensible of the 
advantages that may be derived from reforming the law itself, 
not by altering its essential features and changing Its principles, 
but by simplifying and shortening its processes, and b^ digest- 
ing or codifying it, so as to render it intelligible to common 
capacities. 

As this subject has been profoundly examined by ihe ccmti- 
nental jurists ; as great talents and learning have been enlisted on 
both sides of the question ; we have supposed that our readers 
may feel an interest b seeing how it has .been argued by* the 
disciples of the civil law. 

The historic school assumes, in the outset, a bold and startling 
proposition. They not only deny the utility, but the possibility, 
of a fixed and written code of laws, at least, in the present state 
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of science aad civilization* According to the doctrine of this 
school, there is but one epoch in the progress of a nation, in 
which it is practicable to reduce the law to a code, and this is 
precisely the epoch, when the want of it is not felt. Law, in 
its general nature, it is said, consists, like geometry, of a limited 
number of general and fundamental principles, de$ points f and' 
amentaux et generateursy and a code should embrace only these 
generative or pregnant principles in their most general and ah* 
stract form, and entirely divested of all details. It belongs to 
the science of the jurisconsult to develope them, to fix their lim- 
itations and qualifications, and ap[^ them to individual cases in 
practical jurisprudence. In die earlier stages of a nation's pro- 
gress, the sentiment of right and justice, la conscience du droits 
is pure and imcorrupt, and the people are well fitted, by their 
moral habits, to receive a code ; but in this stage of their exist- 
ence, they have not yet learned to generalize their ideas, and 
the poverty of their language, is incapable of expressing general 
, and abstract propositions with precision and certainty. It is 
therefore impossible for them to form a code. But if a code was 
formed and put into their hands, as perfect as man could make 
it, the jurisconsults, for want of Ae training of a scientific edu- 
cation, would be incapable of expounding and applying the laws. 
In the old age of a nation, the morals of the people are corrupt- 
ed, the natural sentiments of justice and equity are extinguished 
in universal unmitigated egotism, and they become incapable of 
receiving a code on account of their moral qualiues ; while their 
language, like their manners, having sunk into a nerveless effem- 
inacy, has lost the energy and precision necessary to give force 
to a code. They are, therefore, doubly incapacitated for this 
kind of legislation. It is only in the intermediate state, between 
the rudeness of youth and the decrepitude of age, that the man- 
ners of a nation can receive, and its language give expression to, 
a code. But the nation is then in the full enjoyment of all its 
faculties ; its education has then arrived to perfection, and it has 
attained and is in the full and free exercise of the maximum of 
its sfrength and intelligence. At this time the want of a code is 
not fek. Thus, according to the theory of the historic school, 
the only period when a nation is capable of forming a code, and 
when its jurisconsults are capable of developing and applying it, 
is that when it would be useless. 
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This, as we understand the modem historic school of juris- 
consults, is their first and preliminary objection to codification. 
But this is not all. If we take history for our guide, says M. 
Savigny, we shall find, that law, jus, becomes established by 
insensible degrees. It is the slow growth of custom and usage. 
No people thinks of establishing a set of arbitrary rules of conduct 
on a priori reasoning. They wait until a necessity arises for a 
rule, and this is first felt in individual cases. A controversy 
springs up between two individuals, and if they cannot agree, 
they appeal to an arbiter. As there exists no known rule or 
law applying to the case, he is governed, in his decision, by the 
principles of natural justice, by considerations of public utility 
and convenience, the existing relations between the parties, and 
other elements of this general character. The decision in one 
case, becomes a precedent for another, until, by repeated in- 
stances, it gradually acquires the force of a rule, and becomes 
consolidated into a usage, having the authority of customary, or 
unwritten law. At last, the legislator, under the influence of 
some imperious and pressing circun^gtances, is induced to con- 
secrate the custom, and reduce it to the form of written and 
sanctioned law. He follows the usage, because the motives 
which have led to its adoption, are generally the same that 
ought to guide him, if he were establishing new rules, and regu- 
lating a matter on which custom was silent. For the custom 
never would have become established, if it were not conforma- 
ble to the principles of natural equity, to the local circumstances 
of the people, and the interests of the parties who are affected 
by it. He adopts it for a further reason, that it is impossible 
to create a law, opposed to the habits of the people, without 
resorting to measures of rigor and severity, alike repugnant to 
the happiness of the governors and governed. 

The more purely democratic the government is, the more 
steady and invariable is this movement of the law. The ab- 
sence of a legal disposition, leads to a custom, and thus, dicta- 
ted by natural equity, and modified by local circumstances, afi;er 
having become established by usage, terminates by being adc^ted 
by the legislature, and incorporated into the text of written law. 
It is necessary, therefore, says M. Savigny, to trace back the 
law to its origin, to follow it through all its phases and variations, 
to know the different modifications, which it has undergcme. 
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while it constituted a part of the unwritten law of the nation j 
and it is only by this course of study that we can penetrate its 
true spirit and give it a just interpretation. 

Such being the origin of the law, it is very manifest that it b 
most intimately connected with the condition of the nation, that 
it must necessarily vary with the wants and circumstances of the 
people, and be affected by all that can influence the nation in its 
actual condition and mode of existence. It is this flexibility of 
customary law, by which it accommodates itself to the perpetu- 
ally vaiying condition of mankind, that constitutes its great ex- 
cellence, and gives to it a signal advantage over the inflexible 
and unchanging rules of a written code. In this respect law is 
like a living language, which lends its plastic nature to all which 
the necessities of science and conversation require ; becomes 
enriched and copious, as the people, by whom it is spoken, 
enlarge the sphere of their knowledge, and extend the circle of 
their ideas ; purifies itself and takes a character of exactness and 
precision when the ideas it is employed to express have become 
definite and exact ; acquires vigor and energy when the nation 
has fully developed its power ; and, on the contrary, declines into 
feebleness and effeminacy when the nation declines in physical 
strength and moral energy ; and is impoverished and becomes 
sterile, when the people sink into ignorance and barbarism. Pre- 
cisely so it is with customary law, jus^ the true basis of all just 
jurisprudence. It is, in its nature, essentially variable, extend- 
ing and contracting itself accordmg to the condition of the nation, 
accommodating its flexible character to the manners, habits, and 
employments of the people ; in fine, to every thing that goes to 
make up the condition and actual mode of existence of the nation 
at any given epoch. It is, in its nature, essentially incapable of 
fixity. There is no time when it is stationary and stable, but 
it is kept in perpetual movement by the varying condition of the 
naUon ; and, therefore, the only way in which the true spirit of 
the law can be seized, is to study it historically, to begin with 
the custom in its cradle, and follow it, through all its changes, 
down to the existing epoch. To borrow an illustration from an- 
other science, law, not being a fixed quantity, but variable ac- 
cording to a certain rule, it becomes necessary to ascertain what, 
in mathematical language, may be called its fluxion, the formula 
of its variation. It is history only that can furnish this calculus^ 
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which is the basis of all true and just science in law. Without 
this knowledge a jurist may repeat the words, but can never 
penetrate the living spirit of the law. 

Custom, thus originating in the wants of individuals, their 
existing relations, modes of intercourse, degree of civilization, 
wealth, the products of industry, in the local and territorial situ- 
ation of the country, as they eflfect the improvement of the in- 
habitants, and varying, as all or any of these may, constitutes 
the basis or material, what M. Savigny calls the political element, 
of the law. It will vary and change its aspect, not onfy with 
these, but also according to the greater or less degree of liberty 
that is left to public opinion, the greater or less degree of freedom 
that is allowed to the minds of jurisconsults and tribunals, in 
expounding and administering the law. The more ample this 
liberty, the more will the system of law, in every country, ap- 
proach to perfection. It is for this reason, that in free countries, 
the science of law has been always cultivated with the most 
signal success. It is, according to M. Savigny, to the free action 
in this particular, that was allowed to the genius of the Roman 
jurisconsults, that we are indebted for that profound sagacity 
which we find in their works, for that promptitude in seizing 
cases, that clearness in explaining differences the most subtile, 
and for that logical acuteness and precision in pursuing principles 
to their remote consequences, which have made the writings of 
the great masters of legal science in Rome, the admiration of 
all succeeding ages. It is these qualities, nurtured in liberty, 
and matured in the free and wholesome atmosphere of the 
republic, which gives to their works their inestimable value, 
which have caused them to be received, if not directly as posi- 
tive law, at least as subsidiary, and are thus forming the basis 
of positive law throughout the whole contment of Europe, and 
which will always cause them to be listened to, as the precepts 
of written reason, or, to borrow the language of one of the re- 
dacteurs of the Code Napoleon, as the expression of those sen- 
timents of natural justice, which are engraved on the heart of 
man by the Author of his being. 

Such is the system of M. Savigny, the acknowledged coryph- 
eus of the historic school. It is without doubt specious, and is 
sustained by plausible arguments, and it addresses itself strongly 
to that peculiar modification of self-love, which exhibits itself in 
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national and patriotic feelings; for it assumes, as a given or 
conceded fact, that the existbg usages of a nation are always 
right ; or at least, so far so, as to be best adapted to the nation, 
in its actual state and condition. Among the continental nadoos, 
especially the Germans, it recommends itself to another class 
of men, who have a powerful agency in giving a direction to 
public (pinion. The Roman law constitutes the basis of the 
actual kw, over the whole continent of Europe, and the code 
of Tribonian, with its commentators, makes, the initiatory study 
of every lawyer. The system of the historic school can scarce^ 
fail to be received with favor by those who have been instituted 
in classical studies, and acquired a taste for the elegant litera* 
ture of Greece and Rome, since it lends to those ornamental 
and captivating studies, an additional dignity and importance, by 
connecting them closely with the practical afiairs of life. Ac- 
cordingly, we find that the doctrines of this school, are estab- 
lished in nearly aD the universities of Germany, and the Low 
Countries, and are received with marked favor by some of the 
learned in France. But we believe that a large majority of the 
most enlightened jiurisconsults in France and the Netherlands, 
where the Napoleon code is preserved under the new govern- 
ment, give a decided preference to a written, over an unwritten 
and traditionary, system of law. 

The objection to codificatbn, which M. Savigny and his 
disciples present in limine^ that it is impossible for a nation, 
except in the state of its highest moral and intellectual maturity, 
to form or to expound a code, is more specious than solid. It 
is founded on this obvious paralogism, that nothmg can deserve 
the name of a code, or be useful to a people as such, unless it 
is perfect, or at least approaches as near perfection, as hiunan 
intelligence can carry it. K this assumption be admitted, the 
system is well founded ; but if it be not conceded, the objection 
falls to the ground. 

It is easily admitted that the code of an ignorant and unpol- 
ished people, must partake of the rudeness and simplicity of 
the people by whom it is framed. It cannot be expected to 
embrace the subtile and logical distinctions, and the philosophical 
refinements, which become familiar to the jurisprudence of a 
refined and cultivated age. If such a code was oflfered to their 
acceptance already formed, the poverty of their language would 
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be incapable of expressing these abstract principles with clear- 
ness, and their practical lawyers would be unable fully to com- 
prehend their intent and import, and justly to apply them. But 
it will not follow from this concession, that it would be imprac- 
ticable for their lawyers to digest, and arrange into a written 
code, the customs and usages, by which, at such a period, 
they are actually governed, and give to them all the certainty 
and precision that belongs to tliem as customs. In whatever 
form law exists, it must be clothed in language, and it certainly 
may be as comprehensive and free from ambiguity, when trans- 
formed to a written code, as it is while it governs as a custom, 
and exists only in memory as a tradition. If the code partakes 
of the rudeness of the age, it is no more than the existing cus- 
toms do. It will bear the same relation to the traditionary law 
existing at the epoch when it is formed, that the more perfect 
code of a refined and highly educated people will, to their 
existing customs. The laws of the Twelve Tables are an instance 
of codification in an early age, and a striking proof of its utility 
and efficacy. This venerable code, composed partly of the 
borrowed laws of the more polished cities of Greece, partly of 
the legislation of the early kings, and pardy of the primitive 
usages of the people, was framed in the infancy of the republic, 
and remained the fixed and authoritative basis of Roman juris- 
prudence down to the reign of Hadrian. In the lapse of six 
centuries, the accumulation of occasional laws, of Prastorian 
edicts, and of the responses of the learned, had rendered a new 
digest of the law indispensable, and the corpus juris was then 
recodified by the learned Salvius Julianus. From that time 
the perpetual edict took the place of the Twelve Tables as the 
basis of jurisprudence, and in its turn became the subject of a 
series of commentaries by the most celebrated of the Roman 
jurisconsults, the remains of which, preserved by Tribonian, 
constitute a large portion of the civil law. 

M. Savigny's theory of the origin of law, though it explains, 
in a satisfactory manner, the origin of a very large portion of 
the municipal law of all nations, does not account for the whole. 
Many laws, which have a most important influence on the gen- 
eral interest and prosperity, are made for the express purpose 
of abolishing existing usages, as being prejudicial to the common 
good. The celebrated lex Papia Popp<ea, mentioned by M. 
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Savigny himself, was a law of that character* But a more 
striking example, is the act of the constituent assembly of 
France, in 1740, followed by that of the national convention of 
1743, forever abolishing all feudal rights and services throughout 
the kingdom, laws which, at a single stroke, expunged from 
the jinrisprudence of the nation, a system of customs and usages, 
which had oppressed and paralyzed the agricultural industry of 
the people for centuries, and incorporated their mischiefs into 
the whole structure and constitution of society. But without 
insisting on examples of this high character, which arrest the 
attention at once by their unfrequency, and the importance of 
their consequences, it may be added, that many laws are made 
for the purpose of establishing rules, where usage is silent, 
where it is equivocal, and where there are contradictory usages. 
The mass of legislation which falls within this description, 
though not perhaps the greatest portion, is not inconsiderable in 
its amount, nor unimportant in its influence on jurisprudence. 

But leaving this branch of law, and conceding to the historic 
school, that the principal part of all positive legislation, is merely 
confirmatory of pre-existing usages, we may ask, what is the 
motive for confirmmg, by an express act of legislative authority, a 
custom generaUy received, of acknowledged equity, and adapted 
to the wants and habits of society? It is, beyond doubt, 
because somethmg is felt to be wanting ; it is because there are 
defects necessarily belonging to every system of customary law, 
which nothing can supply, but a formal redaction of the custom, 
accompanied by a legislative sanction. These are, want of 
certainty, and want of authority. 

Whenever a controversy arises to be setded by customary 
law, two questions unavoidably present themselves. The first 
relates to the existence of the custom in point of fact, and its 
different modifications and limitations ; the second, to its appli- 
cation to the case ; that is, whether the case to be decided, 
falls within the range of the custom. Under a code, the first 
question, as to the existence of the law, is excluded by the 
written text, and there remains only the second, whether the 
case falls within the purview of the law. Another question, 
also, or rather a branch of the same, will be settled by the 
words of the code, which in customary law, is usually involved 
in much greater difiiculty, and that is the extent and limitation 
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of the rule. It is true that obscurities and ambiguities are often 
found in written law. In our country, and under the system of 
hasty and improvisatory legislation, (if we may be allowed to 
apply such a word to so grave a subject as legislation,) which 
unhappily is so generally prevalent, ambiguity and vagueness, are 
indeed too common. This, however, is but an accidental fault, 
which arises from the want of clear and distinct perceptions and 
comprehensive views in the legislature, or from the vice of the 
redaction of the law. It is not a fault which belongs to the 
nature of written law, but is always attributable to the fault of 
the legislature. In imwritten and customary law, on the con- 
trary, vagueness, ambiguity, and uncertainty, are inherent in its 
essence ; they are not accidental specks or blemishes, but are 
incorporated into its very nature. And though a long course of 
experience, and a multitude of decisions, may, in time, reduce a 
custom to something like a precise and certain rule, the radical 
vice of its nature, will still adhere to it under all its phases. 

Independent of this great advantage, a written code has 
another point of superiority over unwritten law, scarcely less 
important. It setdes a question which may often be presented by 
our advocates without the imputation of bad faith, and which will 
almost certainly be presented if the case is argued in a spirit of 
chicanery, as to the obligatory force of the custom. A custom 
may be found in o{q)osition, more or less direct, with anodier 
custom. Which ought to govern ? K the opposition is direct and 
obvious, or if it is of frequent occurrence, usage itself will have 
determined which shall prevail. But suppose the repugnancy 
to be not of frequent occurrence, nor direct and palpable ; that 
it is met and felt but rarely, and only in consequences and de- 
tails more or less remote, — what shall be the rule for determin- 
bg which of the antagonist customs shall be supreme ? Shall it 
be the one of more ancient or that of more recent origin ? If it 
is the custom of latest growth, at what epoch did it acquire the 
ascendency ? Was it the governing custom when the ri^ts were 
acquired or pretended to be acquired, which are in controversy, 
or did it obtain the ascendency at a latter date ? Is the ancient 
custom wholly abrogated, or does it still exist b vigor in some of 
its details, so as to affect the rights b controversy ? These and 
many other questions will be constantiy arisbg under the floating 
and changing legislation of custom. But under a system of 
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written law, the siraple principle that the last declaration of the 
legislative will shall govern, cuts the difficulty at once. It fixes 
the precise epoch at which the old law became obsolete, and 
the new one came into force ; and puts an end to a multitude of 
doubts. 

The necessity of converting into the positive text of written 
law the system of variable and fluctuating jiffiqjrudence, which 
rests only on custom, is preserved only by tradition, and exists 
no where but in memory, has been felt by all nations. It was 
this sentiment that dictated the laws of the Twelve Tables, the 
perpetual edict, and the code of Justinian, at Rome and Con- 
stantinople ; it was this feeling of the indispensable necessity of 
a fixed and certain rule of justice that led to the edict of Theo- 
doric, the Gothic king of Italy ; to the legislation of Chariemagne ; 
and, during the middle ages, when the beams of civilization first 
began to dissipate the darkness and gloom of barbarism, led die 
way to the almost universal promulgation of customs in the cities 
and communes of France, Germany, and the Low Countries. 
It was the isame feeling that gave birth, about the same period, 
to those celebrated compflations or digests of maritime law, 
which are known under the name of the customs and usages of 
the sea ; to the Consolato del Mare, which, though fitmied at a 
period so remote, that both the time and place of its origin are 
hid from us by the mists of time and barbarism, yet still, by the 
wisdom and equity of its spirit, remains the living law of the 
Mediterranean seas to the present time ; to the Judgments of 
Oleron, a code of such merit that the two most enlightened 
nations of Europe dispute the honor of being its authors ; to the 
ordinances of the Hanse Towns, and of Wisbuy, which deserve, 
by the enlightened equity of their decisions, to be bound in the 
same volume that contains the two preceding codes ; — and, not 
to multiply examples, it was this anxiou3 desire to escape from 
the arbitrary uncertainty of variable customs that produced the 
celebrated Chiidon de la Mer, a digest of the law of maritime 
insurance, prepared at the request and for the use of the * mer- 
chants trafficking in the noble city of Rouen,' and fi*amed, says 
Cleirac, * with so much address and subtilty, that the author, in 
explaining contracts, and policies of assurance, has insinuated, 
and enabled us to understand, with great facility, all other mar- 
itime contracts, and all that belongs to maritime commerce.' It 
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would seem that no more decisive proof could be desired of the 
superiority of a written, over an unwritten, system of law, than 
the universality of this feeling ; but if it is demanded, it will be 
found, ex abundanti, in the equaUy universal tenacity with which 
all people adhere to a written code, when they once have ob- 
tained and felt its advantages. The Code is the last of the great 
works of Napoleon, which the people of France would be 
willing to part with. 

The notion of M. Savigny, that law must, by a sort of moral 
necessity, be undergoing perpetual changes to accommodate 
itself to the changes continually going on in society, has just 
enough foundation in fact, to give to the hypothesis a specious 
and imposing air in the eyes of superficial observers, but carried 
to the extent to which it is by the historic school, it involves 
palpable absurdities. It is true that, as a nation advances in 
civilization, the law, taken in its entire range, as embracing all 
the interests of society, receives modifications corresponding to 
the alterations in the condition of the people to whose interests 
and employments it applies. In the infancy of nations, the em- 
ployments of the people ai:e few and simple. In the transition 
from the hunter's to the shepherd's life, from the pastoral to the 
agricultural, and from the agricultural to the commercial, the 
interests and wants of society are continually amplifying them- 
selves in variety and extent, and new principles of law and ju- 
risprudence must be continually evolved by the workings of these 
new and various interests. What use could a nation of agricul- 
turists make of the law of maritime insurance, and of contracts 
of charter-party or affireightment ? or what application could a 
tribe of shepherds make of the law of fixtures or bills of ex- 
change, who have no other fixtures than their moveable tents, 
and no other property than their lands ? When a portion of the 
people turn their industry into new modes of employment, they 
create the necessity of a new branch of law or jurisprudence, 
adapted to these new interests. The introduction of agriculture, 
win produce a new system of rules, defining and regulating rights 
in immoveable property; to agriculture, superinduce commerce 
and manufactures, and they will bring with them the law mer- ^ 
chant. In this sense, it may be conceded to the historic school, 
that the law must always have a movement corresponding with 
that of society ; and should a naticm decline in its prosperity, 
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and any brandi of indnstiy become entirety extinct, so much of 
die law as was pecidiar to that particular interest, would become 
extinct wkh it, for the want of a subject to act upon ; that is, for 
die want of what M. Savigny caUs die political element of the 
law. 

It vokj also be admitted, that parts of the law* immediately 
connected with the manners and morab of prirate Kfe, may, and 
often do, undergo alterations, corresponding with the changes 
that are wrought in the moral habits of the people, by the pro- 
gress of refinement and luxury. The Roman law furnishes a 
strikii^ example of this kind, in its variations on the subject of 
marriage and divorce. Romulus, at the foundation of the city, 
bad given to the husband only, the right of divorce, and that (ex 
particular and specified causes. If he abandoned his wife 
without a legal cause, he forfeited his whole estate, one half of 
which, was adjudged to the injured wife, and the other half to 
the goddess Ceres. The law of Romulus was incorporated into 
the code of the Twelve Tables ; and it is mentioned as a memora- 
ble proof of the purity of the domestic manners of the Romans 
m the golden ages of the republic, and of the blameless lives erf* 
the Roman matrons, that the liberty of divorce for cause, existed 
for five hundred years, before any Roman husband claimed the 
benefit of the law. The first divorce on record is that of Sp. 
Carvilius Ruga, and this was for a cause not impeaching the 
moral qualities of the wife. Under the law of the Twelve Tables, 
a contract of marriage was valid and binding on the parties in 
law, Uke other contracts, and damages were given to the aggriev- 
ed party for the non-performance of the engagement in an action 
ex sponsa. But after the victories of the Roman armies had 
imported the wealth and the vices of the East into the city, by 
the conquest of Asia, the manners of the peojJe underwent a 
total revolution, and divorces, for the most triflmg causes, be- 
came as shamefully common, as they had, in the early ages of 
the republic, been honorably rare. With this fi^equency and fa- 
cility of divorce, grew up the maxim of the civil law, quod ma- 
trmonia debent esse libera. Under this maxim the jurispru- 
dence of the empire not only allowed an unrestrained liberty of 
divorce, but held, as a natural and necessary consequence of 
this liberty, that all contracts for the consideration of marriage 
were void ; that is, that the law would allow no action for the 
VOL. V. — NO. IX. 5 r^ 1 

, Digitized by LjOOQIC 



38 Written and Unwritten System$ of Laws. [Jan. 

breach of the contract. The attempt to give them validity by 
the insertion of a penalty for the breach, was declared by the 
Emperor Alexander to be illegal, and the jurisconsults had 
before pronounced such a penal clause to be void as non secun- 
dum honos mores interposita, and as trenching on the grand 
principle now become as dear to Roman wives as husbands, 
quod libera dehent esse matrim^onia. 

We naturally inquire with a feeling of surprise, says the 
admirable commentator on the code Napoleon, how these Roman 
jurisconsults, who, by the profound wisdom of their doctrines, 
and by the mere force of superior reason, have deservedly 
become the legislators of nations — how men of such enlightened 
minds — could advance the prmciple, that the stipulation of a 
penalty against the unrestrained liberty of divorce, or the breach 
of a contract of marriage, was opposed to good morals. It is, 
says he, first, because men of the most elevated and enlightened 
mmds, never escape wholly from the dominion of the prejudices 
of the age in which they live. But, secondly, and more par- 
ticularly, it is to be remarked that the phrase, contra honos mores ^ 
had with the Roman lawyers tw6 distinct significations. In the 
first, it referred to that eternal and unalterable morality, which 
nee erit alia Romce^ alia Atfienis, alia nunc, alia posthac, but 
is common to all times and to all nations. In the other, it referred 
to the existing state of manners in Rome. Quod adjicietur 
contra honos mores, says Ulpian, generaliter ojcdpiendum ad- 
versus honos mores hujus civitatis. Digest, 47, 15, 5. De 
injuriis, qucedam, says the same Ulpian, natura turpia sunt, 
qucedam civiliter, et quasi more civitatis. Digest, 50, 16, 42. 
But, in the progress of time, public opinion underwent another 
change on this subject, and the Emperor Leo, the philosopher, 
authorized, by a special law, the usage, which had become com- 
mon in his time, of incorporating a penal clause into a contract 
of marriage, and gave an action for the recovery of the penalty. 
Thus, in the first age of the republic and the last of the empire, 
marriage, and contracts leading to it, were equally placed under 
the protection of the law. 6 Touil. Droit Civil Francais, 
JSTo. 293, &c. Heinecdus Ant. Rom. L. Appendix, 44, &c. 

But examples of this kind are few in number, and very far 
from justifying the sweeping doctrines of the historic school, 
which represent the whole body of the law as in a state of per- 
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petual revoluticMQ, and incapable of remaining in a fixed and 
stable condition for any given period. Changes in that small 
class of laws which we have mentioned, take place so gradually, 
that the alterations are imperceptible from age to age. Be- 
tween the law of Romulus and diat of Lieo, there intervened a 
period of more than sixteen hundred years. The law of Rom- 
ulus and the Twelve Tables remained in vigor between five and 
six centuries; the maxim, which proclaimed the freedom of 
marriage and the nullity of contracts leading to it, about ten, 
when the primitive law of the republic was again restored. 
But it appears to us to be little better than an abuse of language 
to say that the law, during the lapse of such a length of time, 
had no point of stability, because it was twice changed in sixteen 
centuries. 

Customary, as well as written law, necessarily implies a 
deg;ree of fixity ; for it is only so far as it is fixed and stable that 
it is law. When considered as a rule or measure of rights and 
obhgations, we^unavoidably annex to it the idea of stabiL'ty and 
invariableness. A variable and fluctuating measure comes very 
near to being a solecism in language. * Custom,' says M. Mejrer, 
is not unalterable, but so far as it exists as a custom, that is, 
reposes on a series of similar, facts, it presupposes a degree of 
fixity and constancy, which excludes all idea of continual fluc- 
tuation. The point at which uncertainty and variability cease, 
that which remains stable amidst slight variations in the cases 
which are presented, is all that can be considered as constituting 
the usage ; as the elevation of water is calculated by the pomt 
which it constantly marks, though sometimes a wave may rise 
higher and sink lower, so the rule, whether of written or custom- 
ary law, is exclusive of that perpetual and undulatory movement 
which agitates the surface and affects, in a slight degree, the ap- 
plication of the general principle to the individual cases. The 
principal idea of a law always in movement, always acquiring 
perfection and adapting itself to the wants of the moment, is one 
of those vague conceptions, which can have its origin only in the 
systematic hallucination of one, who is bent on defending a false 
hypothesis, and who blinds himself to the real force of arguments, 
which, instead of confirming his system, evidently demonstrate 
its absurdity. Law, jus^ whatever be its nature, whether it be 
written, that is, owing its obligatory force to an express legislative 
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sancticm, or whether it rests on usage abne, in coofbrmily with 
the wants of the epoch to which it belongs^ is and must be fixed. 
A variable and floatmg law is a fiedse idea, which can lead only 
to confuaon of language. To seek ibr the nature of such a law, 
to study a rule, which, beang in a state of constant change, has 
in fact no existence, is to ai^ ibr an impos»bility, and the more 
one endeavors to comprehend the principle, the more he wffl 
mvdve himself in error.' pp. 31 — 2. 

The [Hinciple assumed by the historic school, that all law has 
its foundation in customs gradually established, and perpetually 
modified by die constandy varying habits, wants, and employ- 
ments of society, naturally leads to the historic mode of studying 
the law. It is accordingly hid down as a first prkciple, diat a 
just and thorough knowledge of law can only be acquired by 
<x)mmencing the study of a usage m its origin, and tracing it 
down hi^orically to the given epoch, and this is the mode actu- 
ally adc^ted by the disciples of the historic school. The study 
of the Roman law, says M. Meyer, in the univqjrsities of Ger- 
many, is no bnger directed to the laws of Justinian, but is occu- 
pied with the usages of the republic and the times of the first 
emperors. The most celebrated professors have abandoned die 
study of the positive legislation of Justinian, and, substituting 
themselves in the place of the profound and learned redactors 
of that code,^endeavor to bring back the Roman law to that state 
of uncertamty and ccmfusion in which Tribonian found it. p. 4, 5. 

In prosecuting the study of the law after this method, the 
German professOTS imagine that they are but following in the foot- 
steps of the jurisconsults of ancient Rome. It is, if we may be- 
lieve the modem German school, to the extraordinary liberty 
allowed to the Roman jurists in dq>arting from the written text, 
and in deciding cases on the broad principles of general equity, 
and in conformity with the spirit of the existing epoch, that we 
are to ascribe their singular and pre-eminent merit. They were 
not, says M. Savigny, in the habit of blindly following the words 
of the law, but adopted, as the basis of their jurisprudence, the 
actual relations of rights and obligations, and the immutable rules 
of natural justice. If their definitions have generally but little 
precision, it is because they look more to the thing than the name ; 
and notwithstanding their want of logical accuracy in this par- 
ticular, the idea of the case is always present to the mind of the 
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jurisconsult, and he d^eates it with exemplary precision. He 
begins by stating the facts of the case with clearness and suc- 
cinctness ; and for this the language in which he writes is admi- 
rably adapted ; and then, without embarrassing hunself with rules, 
or citing authorities, he remounts from the individual case to 
the general principle within which it falls. This practice, and the 
pervading equity of jurisprudence, belong to the period of lib- 
erty, and it is due to this method that the jurisconsult, penetrated 
with the dignity and importance of his duties, rose from the 
humble vocation of an expounder of words and texts, to the hon- 
orable rank of a legislator, p. 45 — 6. 

M. Meyer agrees with M. Savigny in rendering homage to the 
profound wisdom and extraordinary sagacity of the Roman jurists, 
and to the admirable and comprehensive equity of the Roman 
law ; but he accounts for these excellencies in a very different 
nianner. It is not true that the jurisprudence of Rome was at 
anj time without a fixed and solid basis of positive legislation. 
The laws of the Twelve Tables, which belonged to the earliest 
times of the republic, were always considered as in force, and 
the panegyric pronounced on this code by Cicero, somewhat 
overcharged and extravagant, vrithout doubt, shows at least the 
high respect in which it was held in the most poUshed and en- 
lightened age of that extraordinary people. Indeed, it was at 
all times looked to, as the fons omnis publici privatique juris. 
Besides this brief but oomprehenave digest, there were a large 
number of special laws, of senatus-consulta, edicts and rescripts, 
all written law, and having, within the forms of the Roman con- 
stitution, tlie force of poative legidation. This mass of written 
law, embraced a great body of juridical principles, expressed 
wiA all that directness, precision, and perspicuity, and that nerv- 
ous and comprehensive brevity, (or which the Latin, above all 
other languages, is remarkable, and which so admirably fits it for 
legislation; and these were capable, when developed in their con- 
sequences by an enlightened jurisprudence, of being applied to 
all the diversified relations of social life. Extracts from various 
commentaries on this body of written law, constitute a large part 
of the digest. The principal works of the jurisconsults are com- 
mentaries on the perpetual edict, and the edicts of the ediles ; 
and on some of the most important special laws, as the lex Julia 
and the i«r Papia Pappaa. From the copious quotations of 
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tlie words of the praetor in these works, the learned of modem 
times, have been able to restore a very large part of this cele- 
brated edict, and arrange it in its original and natural order. 

In these commentaries on written law, we are very far from 
finding that spu-it of independence in the Roman jurisconsults, 
so much extolled by M. Savigny. On the contrary, instead of 
letting themselves loose into general reasonmgs, on the equity 
of every legislative disposition, they every where exhibit a 
passive submission to the authority of the written text, and a 
scrupulous regard to its sense, though their judgment may 
disapprove the disposition, or the reason of it may not be under- 
stood. The contrary course is expressly proscribed, as leading 
to uncertainty, and unsettling the best established principles of 
law. JVon omnium^ quce a majoribus constituta sunt^ ratio reddi 
potest. Et ideo rationes eorum qua constituuntur^ inquiri nan 
oportet ; alioquin multa ex his, qtue certa sunt, suhverterentur. 
Dig. 1, 3, 20 and 21. In their commentaries on the edict, 
they always commence by reciting the words of the praetor, 
and proceed to criticise every word and phrase to find their 
precise meaning ; they labot to render the sense of the law 
more clear, and enact and give rules for the interpretation of 
every term. The same course is adopted m the commentaries 
on die edicts of the ediles, magistrates very inferior to the 
praetors, upon special cases and imperial constitutions. The 
jurisconsults never abandon themselves to their own reasonings, 
and to considerations of general equity, but adhere literally to 
the text of the law, which they expound, not by the vague 
criticism of abstract philosophy, not by the standard of an ima- 
ginary moral fitness, but by the certain and fixed rules of gram- 
mar and logic. This scrupulous adherence to the text of the 
law, is proved, to demonstration, by the general rules established 
for the interpretation of particular words and phrases, and of 
certain grammatical forms, occurring frequendy in the written 
law, which gave to them a permanent and uniform sense. Many 
of these rules have been preserved by Tribonian in the two last 
titles ^ the Digest, De verborum significations, and De regtdis 
juris, which form a sort of appendix to the Justinian code. 

' If,' says M. Meyer, * a question is proposed to a jurisconsult for 
decision, he begins by stating distinctly, and with clearness, the 
facts of the case. He then quotes the text of the law, or the 
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general principles, under which he thinks it falls. He very fire- 
quendy recurs to authors who have treated similar questions 
before, and to consultations of other jurisconsults, and concludes 
his inquiry by announcing his own opinion, which is often put 
into the form of an opinion given to a third person, as though 
it was rendered as an actual consultation on the given case. This 
is the most general course ; but when grave questions are to be 
decided, which have been the subjects of discussion before the 
tribunals, or by a reunion of jurisconsults, an account is given 
of the different arguments and illustrations employed by each, 
in support of his opinion. I do not remember a single instance 
of a jurisconsult, who has decided a difficult question without 
remounting to legal principles, or those commonly acknowledged 
as derived from the text of the law.' p. 55. 

But the blind submission, which the Roman jurists rendered 
to the written law, is illustrated, in the most striking manner, 
by the fictions which were invented to escape fix)m the rigor 
and severity of the text, while they obeyed its letter. This 
body of fictions, which abound in the jurisprudence of Rome, 
had a double aspect. They were adapted to extend the bene- 
ficial operation of the law, beyond the cases which were within 
the apparent and obvious intention of the legislator, and to 
restrain its rigor, when it was no longer in harmony with the 
existing manners and spirit of the age, without violating its literal 
sense. In no branch of the law, do the Roman jurisconsults exhibit 
a more subtile and refined spirit of jurisprudence. The law of 
the Twelve Tables gives to a Roman father, the unlimited right 
of disposing of his estate by his last will ; but the harshness and 
apparent injustice, with which this right was sometimes exercised, 
ofiended the refined and softened manners of a later and more 
cultivated age. No Roman magistrate, however, had the bold- 
ness to depart from the letter of the law, but to elude its severity 
they had recourse to a fiction. It was supposed that a father, 
who so far forgot the obligations of moral duty, and was so insen- 
sible to the ties of consanguinity, as to disinherit his children, 
without assigning for the act any of those justifying causes which 
might overcome the feelings of natural affection in the mind of 
a reasonable man, was not in a sound mind. And the inofficious 
testament was annulled, not because it exceeded the limits of 
paternal authority, but for the same reason that every act of a 
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man is void, which is done at a time when he is not in posse»- 
sion of his reason. Far from taking upon himself a legislative 
authority, or interposing an exception to the umversalitj of the 
prmciple, where the law had not made one, the jorisconsuh 
admits the obligatory force of the law, and attacks the will om a 
principle that is universal and common to all systems oi juris- 
prudence. The violation of a moral and natural duty, the foice 
of which must be fek by every well constituted mind, was 
assumed as conclusive proof, that the testator, at the time when 
he made the will, was not in a sound mind. They raised a pre- 
sumption in the language of modem civilians, juris et de jure, 
not to be controlled by contradictory |H:oof. 

The simple £:»ins of die ancient law allowed of 00 otfaeir 
mode of contracting a personal obligation by words, than by 3 
stipulation, the form of ^^ch was prescribed by the law. It 
consisted of a simple question and an^ver. The party, who 
proposed die question, acquired the right, and the party who 
answered, contracted the obligation : As, Spondesj%e mHU dare 
quinque aureos ? Spondeo. This fcarm was rigidly adhered to, 
and it excluded a stipulation in favor of a third person ; and 
hence the maxim of the civil law, that no one could stipulate 
but for himself. Various stratagems were invented to escape 
from the inconveniences of this rule of law, as that a stipulation 
for the beneiSt of another, might be the mode or ccmdition of an 
obligation, though not the object of it. Potkier Traite des 
Obligations, n. 70. But the ingenuity of the Roman jurisconsults 
is strikingly illustrated in the mode, by which they extracted 
from the impracticable stubbornness of this rule of law, an 
effective security to the pupil, from his tutor and sureties. The 
pupil might, on account of his tender age, be incapable of stipula- 
ting. But it was a principle of the civil law that whatever is 
acquired by a slave, is acquired for the master. It was, therefore, 
to the owner, that the tutor and his sureties were bound ; and if 
the pupil had no slave, and no means by which one could be 
purchased, the obligation was contracted to the public slave ; 
who, being considered as belonging to the pujMl, as he did to 
every other citizen, could acquire an obligation for bis master. 
Dig. 46, 6; 1,2, 3 and 4. 

By an ancient law, which had its origin as early as the reign 
of Servius Tullius, a Roman, who was taken prisoner by the 



Digiti; 



ized by Google 



1 8S1 .] Written and Unwritten System of Lma$. 45 

public enemy, had his name erased from the Tables of the 
Censors, lost all his rights of liberty, citizenship, and family, and 
was considered in law as dead. The letter of the law made no 
provision for the restoration of these rights on the recovery of 
his liberty and his restoration to his comitry. To escape from 
the injustice of the law, the Roman jurisconsults invented the 
celebrated ficticm of the jus postHminii ; by which, on the 
restoration of the captive to his country, he was considered as 
never having been a prisoner. Retro creditur in dvitate Jvisse^ 
qui ab hostiJbus advenit. Dig' 49, 15, 16. He was restored 
not only to all his rights existing at the commencement of his 
captivity, but to such as would have accrued if he had never 
been a captive. The fiction of the jus postliminiij however, did 
not remove all the inconveniences that flowed from captivity. 
A captive was a slave, and a slave could have no inheritance, 
and have no successor to his rights, or rather he could have no 
rights which could be the object of a succession. If he had made 
a will before bis captivity, that became void ; and thus both the 
legal and testamentary heirs would be excluded from the inherit- 
ance. To avoid these consequences, another fiction was m- 
troduced, called that of the Cornelian law, by which a Roman, 
who died in captivity, was supposed to have died at the moment 
when he was made a slave. In omnibus partibus juris is, qui 
reversus non est ab hostibus, quasi tunc decessisse videtur quum 
cactus est. Dig. 49, 15, 18. 

The actiones utiles and the actiones in factum, sanctioned by the 
praetor in cases which were within the equity of the law, but in 
which not being' within its letter, the direct action would not lie, form 
the natural complem^it of the fictions, and contributed, with them, 
to complete the system of Roman jurisprudence. In all this we 
find in the Roman jurisconsults, a religious adherence to the 
letter of the law, whether, by the subtilty of their fictions, they 
enlarged its remedial operaticm, or circumscribed and limited its 
harshness and severity, they always avoided a direct conflict 
with its literal meaning. The jurisconsults, far from placmg 
themselves above the law and assuming the authority of legisla- 
tors, always sought to bring the case within its letter or within 
some general principle of jurisprudence of acknowledged 
audiority derived from the law. 

The jus PmtoriAim or honorarium may perhaps be alleged 
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against the view here taken of Roman jurisprudence, but when 
rightly considered it will be found not only to be consistent with 
it, but to support and strengthen it. In order to render this 
matter clear, it will be necessary to go back and premise a few 
words on the peculiar constitution of the Roman commonwealth 
with respect to the distribution of the legislative power. From 
the earliest times the general power of legislation resided in the 
body of the people. It was so in the time of the kings. The 
project of a law, or, as we should say, the bill, was proposed to 
the people in comitia. If a majority, voting in the constitutional 
mode, accepted it, it became a law ; if the majority rejected it, the 
bill was lost. This was the original mode of making laws, and 
those made with these formalities were considered as bmding on 
all the people, whether private citizens or magistrates, and 
seemed to constitute what we should call the fundamental or 
constitutional law of the state. In the early ages of Rome, these 
laws were few in number, simple in their principles, and very 
limited in their details ; and few and simple as were the wants 
of a small and semi-barbarous state, the poverty of the law did 
not provide a rule for the solution of all the questions, which 
were presented by controversies between individuals. When 
such questions therefore came before the tribunals, and there 
was no law that applied to the case, the magistrate was governed 
in his decision by the existing customs and usages of the people ; 
but if the case did not fall within any known and established 
custom, the king decided it by an edict. Heineccii Hist. Juris 
CivUis, Cap. 1 ; Dig. 1, 2, 2. The royal authority was called 
into activity only on the failure of positive law and established 
usage, but in that case it supplied the deficiency by what was 
in fact a special act of retrospective legislation. The king had 
no authority to make an edict infringing on an existing law, or 
repugnant to an established and acknowledged custom ; but he 
had a qualified and subordinate legislative power of establishing 
a rule of legal decision, where none was furnished by law or 
custom. 

On the expulsion of the kings, all the royal prerogatives were 
transferred to the consuls ; and this seems to be the only change 
which the Roman constitution underwent in passing fi-om a 
monarchy to a republic. The royal laws ceased to be in force 
and became obsolete as laws, but continued to govern as national 
customs. They were, at a subsequent period, collected and 
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published by Sextus Papirius, and were known under the name 
of the Jus Civile Papirium. Dig, 1, 2, 2 — 5. Hein, Ilist. 

Jur. Civ, sec. 15, 16. The consuls had the same authority as 
the kings, of making laws in the form of edicts, subordinate to 
the constitutional laws and the national usages ; that is, they 
were, according to the practice of the constitution, invested with 
a power of supplemental legislation to provide for cases which 
were beyond the scope of any fundamental law or established 
usage. When, in process of time, as the commonwealth increased 
in extent, it became necessary to create new offices, and to 
distribute portions of the consular or royal authority among a 
variety of inferior magistrates, each of these magistrates being 
invested with a part of the original administrative power of the 
kings, had, as an incident to their power, the authority of filling 
up the lacuna of the positive law and national customs, by sup- 
plemental legislation, within that particular branch of the adm'in- 
istration, which was committed to his charge. All this legisla- 
tion was known by the name of the jus honorarium, and some- 
times the JUS pratorium, because by far the greater part of it 
was derived from the edict of the praetor. 

The office of praetor was created in the year U. C. 397, to 
relieve the consuls from their judicial duties, and to this magis- 
trate was committed the whole judicial power. At this time the 
Romans had, as the basis of their jurisprudence, but little more 
than the laws of the Twelve Tables ; for, though many laws had 
been made before this time, they mostly related to the public 
administration of the government and to the distribution of po- 
litical power. Very litde had been added to the legislation 
touching the civil rights of individuals, or affecting the relations 
of social life. This code was digested with great care. It was 
comprised in a few chapters and within a small compass, but 
was stiU more remarkable for the pregnant brevity of the style 
in which it was written. But, comprehensive as it was in the 
generality of its dispositions, as the nation increased in numbers 
and wealth, as it advanced in political power, and in the cultiva- 
tion of social life, and when its commerce became extended, 
and new modes of industry were introduced, the laws of the 
decemvirs were found to be inadequate to the wants of society 
in its altered and improved condition. The deficiencies were 
partially supplied by new laws, but much was left to be provided 
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for hj the supplemental legislation of the pnetor, and the lacuna 
were fiUed up, according to immemorial usage, hj edicts. In 
the earliest times, these edicts were probably made, in nearly 
all instances, to meet the equity of particular cases, as they arose 
in the ordinary course of the administration of justice ; and for a 
long time the praetors continued in the habit of making special 
edicts for particular cases. But, as jurisprudence gradually 
assumed a uniform and fixed character, the custom became 
established for the praetor to publish a general edict on entering 
upon the duties of his office, and from this circumstance it de- 
rived the name of lex annua. In this edict he announced the 
principles on which he would administer justice during the year. 
It was publicly read by the crier, praco^ before the assembly of 
the people, written on an album, and fixed up in some conspic- 
uous place in the forum, where it could be read by all who 
desired to know the praetorian law of the year. The praetor, 
like all other magistrates, was sworn to obey the iBw^juravit in 
leges. The edict, therefore, could not be in direct conflict with 
any part of the fundamental law, that is, the Twelve Tables and 
special laws, its office being to extend the remedies, supply the 
defects, and mitigate the harshness, of actual law. But as the 
general edict was often found not to be sufficiently comprehen- 
sive in its details to embrace every case that might be presented 
for decision during the year, the praetor was still accustomed to 
publish special edicts for particular cases not coming within the 
purview of the general edict, or any law, and not provided for 
by any existing custom. This practice of departing from the 
principles consecrated in the general edict, produced a system 
of arbitrary, uncertain, and fluctuating jurisprudence, extremely 
vexatious to parties and detrimental to the public interest. The 
praetorian law was found not only to vary with the general notions 
of equity of each successive praetor, but with his passions, his 
prejudices, and party connexions. Various expedients to check 
this intolerable grievance were resorted to, but the praetors 
found means to elude them all until the year U. C. 629, when 
a law was passed, on the proposition of the tribune C. Cornel- 
ius, which peremptorily commanded the praetor not to depart 
from the general edict in the administration of justice. From 
this period the praetorian law began to assume a new character. 
It was a practice that prevailed from early times, for each 
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succeeding praetor to copy into his edict, the principal part of 
that of his predecessor, and add to it such new provisions as 
time, experience, or his own judgment, suggested to be neces- 
sary or beneficial. The part of the edict thus copied, was 
called jus tralatitium^ and the new articles in the edict, were 
called jus novum. After the Cornelian law, the edict, which 
had already grown to the size of a large statute, embracing 
many chapters, rapidly increased in importance, and the jus 
jpratorium acquired a character of stability and mvariableness 
which it had not before. It now constituted the most important 
and extensive branch of the law, so that m the time of Cicero, 
candidates for the forum commenced their studies of the law 
with the praetorian edict, instead of the Twelve Tables as form- 
erly. De Leg. 1,5; Hein. Hist. Jur. Civ. lib. 3. It was 
stiU, however, but an annual law. It owed its whole force to 
its annual publication ; it expired, by its own limitation, when 
the praetor went out of office, and was revived by his successor. 
The Romans thus continued to be dependent on the will of a 
single magistrate annually elected, for the great body of the law, 
affecting the relations of private life, subject to any alterations 
he might choose to make, on the single condition that whatever 
changes he made, should be the rule of justice through the 
year. It was not until the second century of the Christian era, 
that the edict was, by the command of the Emperor Hadrian, 
revised by the jurisconsult Julian, and, some new chapters bemg 
added, the whole received the sanction of legislative authority, 
and became the fixed and immutable law of the state. 

The jus honorarium was not formed by judicial construction 
of the written and fimdamental law ; it was not derived fi-om the 
disputations of the forum, and &%m the fictions of the courts ; 
but flowed directly firom the legislative authority of the magis- 
trate, exercised vrithin the known and acknowledged forms of 
the Roman constitution; adjuvandi, supplendi^ corrigendique 
jwris dvUis gratia, Digest 1, 2, 7, according to Papinian ; 
and if we add evertendi, with the learned Heineccius, (^nt. Rom. 
I. 25, 26, Hist. Jur. Civ. 63, etseq.) who seems to have indulged 
a most unreasonable antipathy to the praetors, it will be still not 
the less true that it was derived firom legislative authority, 
though we should concede that this authority was, in some 
instances, improperly exercised. It had also the form, as well 
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as the substance, of written and sanctioned law. Quod metus 
causa gestum erit, ratum non habebo. Dig. 14, 2, 1. Quide 
dolo agity certum dicet quid et cujus dolo factum sit. Dig. 14, 
3, 15. Such are the words of the praetors, and the scrupulous 
adherence to the literal sense of the law by the Roman juris- 
consults m their commentaries on this subordinate and supple- 
mental legislation, abundandy proves that there was not, in the 
practice of the forum, that extraordinary freedom indulged, 
when dealing with written law, that is supposed by M. Savigny 
and tlie disciples of the historic school. 

It is, in a great measure, to be ascribed to this fact, that the 
Roman jurisconsults had a fixed basis of written law, expressed 
in a clear and comprehensive style, from which they were not 
at liberty to depart, that they have erected a system of jurispru- 
dence, so remarkable for the accuracy with which one principle 
is deduced from another by the most severe rules of philosoph- 
ical reasoning, and so remarkable for the boldness and consist- 
ency, with which principles are followed up to their most remote 
consequences and their last results. If, in the early ages of 
the republic, the sacramental principles of the law were few in 
number, they were of pregnant import ; in the language of the 
German school, they were points fondam^nteaux et generateurs, 
prolific in the corollaries which flowed from them; and the 
manner in which the jurisconsults pursued these fimdamental 
principles, traced them out as on a map, in all their ramifications, 
and applied them to the inexhaustible variety of human con- 
cerns and interests, furnish examples of the most severe and 
subtile logic, that the literature of any nation can produce. The 
very necessity of bringing the case within some known and 
acknowledged principle of law, instead of deciding it on the 
equity of the particular facts, or by its analogy to some other 
decided case, necessarily gives to their jurisprudence a system- 
atic form, and maintained in the profession that habit of philo- 
sophical analysis in developing general principles, following them 
into all their consequences, and pursuing them to their results, 
the most recondite and abstruse, and at the same time that habit 
of tracing up particular rules to principles more general and 
comprehensive, which so eminently distinguish the jurisconsults 
of ancient Rome, and which have called forth the highest ex- 
pressions of admiration from other than professional lawyers. 
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It was the opinion of Leibnitz, that with the exception of the 
writings of the geometricians, there was nothbg extant, that 
could be compared in subtilty, in force, and in profundity of 
reasoning, to the works of the Roman jurisconsuks. 

This habit of logical reasoning and refined deduction, was 
imposed upon them by the necessity of adhering to the fixed 
rules of a text law, which were constantly before them as the 
perpetual and immovable landmarks of jurisprudence. Instead 
of following blindly and servilely in the line of judicial prece- 
dents, instead of deciding a process in a particular way, because 
another somewhat resembling it, had been decided in the same 
way before, an advocate could always call back the court to 
the written text, and the case must be shown by solid reasons 
to be fairly within the principle of the law, and not merely like 
another case, in which the decision may have been right, and 
may have been wrong. The jurisprudence of Rome, therefore, 
consisted in the application of general principles to the contro- 
versies which were submitted to judicial examination, and not 
in a comparison of individual cases. When the jurisconsults 
went into consultation, they carried with them a certain meas- 
ure or rule to decide by, and not a satchel of patterns ; they 
exhibited the law in its generic features, in its great lineaments, 
in its broad and expanded oudines, and not in disturbed and 
insulated specimens ; they placed before you the temple itself, 
in all the solemn grandness of its majestic proportion, and did 
not, like the pedant of Hierocles, offer you a single brick 
as a sample ; they boldly committed themselves to the broad 
bosom of the ocean, and marked their course by the needle 
and celestial observations, instead of ingloriously creeping firom 
headland to headland in petit cabotage. 

The law of Rome, growing up and expanding itself in this 
way to meet the wants of an improving society, necessarily 
acquired a philosophic cast of expression, a physiognomy, if we 
may so express ourselves, of a peculiar and strongly marked 
character. Lord Mansfield intended it as a high compliment to 
the law of England, when he said that it consisted of general 
principles, and not of a collection of cases. But it is not the 
whole praise of the Roman law that it consists of general prin- 
ciples. It is composed of a system of principles, philosophically 
divided one firom another, and, with a few exceptions, all de- 
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duced from the eternal and immutable laws of justice — principles 
so connected and related to each other by certain proportions 
and adaptations, as to form a complete and perfect whole. The 
acknowledged excellence of the jurisprudence of Rx)me, instead 
of being an experiment in favor of the historic school, is directly 
the reverse. It grew up and acquired its harmonious propor- 
tions, under a system of written law. If this code was originally 
scanty in details, the consequence was, that in its early stages of 
progression, improvement was more gradual. But after the 
publication of the perpetual edict gave to the Romans a com- 
plete body of written law, as the basis of their reasonings, their 
jurisprudence soon arrived to its perfection. A period of a cen- 
tury from this time, beginning with Julian and ending with Mo- 
destinus, furnishes more than one third, in number, of all the 
authors from whose works Tribonian extracted the Digest, and 
in this number was included nearly aU the greatest ornaments of 
the Roman law. 

The length to which this article is akeady extended, admo- 
nishes us of the necessity of bringmg it to a close. We have 
confined our observations entirely to the first part of M. Meyer's 
work. In the latter part he treats exclusively of the codification 
of the law of England, of the materials which the law, in its 
actual state, furnishes for codification, the advantages to be de- 
rived from it, the principles by which the legislature should be 
governed in reducing the law to a code, and the means to be 
adopted to secure its integrity and insure a uniform interpreta- 
tion of it. Having aheady occupied so much space, it is too 
late, at this time, to enter on a subject which would fumbh 
ample materials for a separate article. 



ART. Ill— CORPORATORS'-LIABILITY LAWS. 

Opinion on the constitutionality of the Massachusetts Statutes 
0/I8O8, c. 65, 1817, c. 183, and 1821, c. 38, rendering the 
members of manufacturing corporations personally liable on 
the contracts of the corporation, and subjecting their pro^ 
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perty to attachment on mesne process^ and their persons liable 
to arrest and imprisonment^ and their property liable to be 
seized and sold on executions in actions against such corpo- 
rations. 

' It may be assumed as a fundamental principle of justice, essen- 
tial to every free govenmient,' and plainly inferrible from our 
constitutional declaration of rights, that no citizen shall be de- 
prived of his property or liberty, but by due process of law, 
and imless be has had an opportunity to appear and be heard 
in his defence ; or in other words, by process to which he is a 
parly. 

Now I apprehend that a private stockholder b in no sense a 
party to a suit against the corporation of which he is a member, 
and cannot by any means become one, under the present ex- 
isting laws regulating judicial proceedings, and the usual acts 
of incorporation. 

A corporation, and the individual members of it, are en- 
tirely distinct and independent persons. Considered in relation 
to each other, neither has any right of possession, control, or 
appropriation of the property of the other ; nor can either, by its 
own act, make, or release a contract in behalf of the other, or 
do any act affecting the peculiar rights and liabilities of the 
other ; in short, there is not between them any community of 
power, right, property, or liability. It seems, therefore, un- 
reasonable to say, that a suit against one, is a suit also agabst 
the other ; and upon examination the proposition is manifesdy 
untrue. 

It is an axiom of law, that all the parties to a suit have a 
right to plead, and to be heard. Suppose, then, a suit brought 
against a manufacturing corporation, — what right, or what means 
has any individual stockholder to appear and plead, or be heard 
in defence of the action ? He clearly is not a party on the 
record, and it is equally clear that he cannot make himself one. 
If he appear at all, it must be in behalf of the corporation. It 
is obvious, however, that he can have no right so to appear, 
without authority from the corporation vested in him, either by 
virtue of some official station, or by express delegation ; and it 
might be that the corporation, so far from assenting to such 
appearance and defence, might expressly forbid them ; and should 
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the corporation, by legal vote, direct submission to a default, or 
an agreement that judgment be rendered against it for a fixed 
sum, the individual stockholder could have no means of resist- 
ance or defence — could not even claim to be heard, to prevent 
the impending arrest of his person or estate. 

It is needless to comment upon the fi-auds and oppression, 
that might in this manner be perpetrated, as such considerations 
more properly afiect the question of the expediency, than that 
of the constitutionality of laws : the reflection, however, is not 
unimportant, as showing that the case is one which falls directly 
within the scope of those constitutional provisions, intended to 
protect us against careless or iniquitous legislation. 

It cannot be contended that the laws in question, place stock- 
holders, in relation to creditors of the corporation, on similar 
grounds with those on which co-partners stand towards' their 
creditors ; for in a suit agamst co-partners, a service of- the writ 
upon one, does not bind any other ; and in such case, judgment 
can be rendered against the former only ; it is utterly void as 
against the rest. It is an universally acknowledged principle of 
our jurisprudence, recognised in a multitude of cases, that no 
man shall be affected in his person or estate, who was not legally 
served with notice, and thereby made a party to the suit, by 
which they are attempted to be taken. Besides, if all the 
partners were legally served with notice, each has a right to ajp- 
pear and plead for himself severally from the rest, if he see fit 
so to do, and the rest cannot prevent nor control the exercise 
of this right. And no case can be imagined, of which I am 
aware, in which the liberty or estate of a citizen can be taken 
from him, except by a judicial process, to which he is thus an 
independent party, and in which he has the right secured to 
him by the constitution, of having his case tried by a jury, 
and of being heard in his defence, unless it be the case now un- 
der consideration. 

To give, therefore; to these laws the operation intended, is to 
establish an entirely new and dangerous mode of affecting the 
personal liberty and private property of the citizen, utterly at 
variance with all former modes of proceeding, and the generally 
received principles of jurisprudence, if not, as is contended, in 
direct violation of the constitution. 

In support of the constitutionality of these laws, it may be 
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contended, that persons, by becoming members of a corporation 
during their existence, must be presumed to know their nature 
. and operation, and are to be considered, therefore, as assenting 
to the subjection of their persons and property to arrest and 
attachment, in suits against the corporation, and as waiving the 
right of being made parties to the suits, by which they may be 
thus jeopardized. 

It seems to me, however, very questionable, whether a citizen 
of a republic can constitutionally waive the right of self-protec- 
tion, eidier as regards his liberty or property. I apprehend 
that an express contract to that effect, would be ex vi termini 
unconstitutional and void, as repugnant to the first principles of 
the rights of the individuals, and of the conmiunity. 

And I am still more strongly of opinion, that the legislature 
cannot establish any system of law regulating contracts, which 
shall be based upon, or require, such a surrender of natural 
rights; for if it be admitted in relation to one species of dealings 
or contracts, why may it not be extended to all others in which 
two or more individuals are concerned ? Why may it not be 
enacted that an execution obtained against one co-partner for 
a co-partnership debt, may be served upon the persons and 
estates of every other ; or that in all cases of joint contract, and 
a judgment against one, the persons and property of all the rest, 
may be taken on execution ? If such laws existed, the argument 
of consent and waiver, would be as strong against all, who after 
their enactment had entered into co-partnership, or made joint 
contracts, as it is here. It seems to me, that such a course of 
legislation strikes directly at the root of the provisions in the 
biU of rights, securing to citizens, the right of trial by jury, and 
of being heard in their defence, before they can be deprived of 
life, liberty, or estate ; and that the doctrine of consent and 
waiver, above referred to, if followed out, must result in absolute 
despotism, making any laws constitutional, on the ground that 
those who act after their enactment in such manner as to come 
within their scope, thereby waive the rights which the constitu- 
tion has provided for their defence, and place themselves at the 
mercy of the legislature. 

That it is competent for the legislature to prohibit or limit 
certain species of contracts as being against public policy, or 
that they may annex to them liabilities extending to all persons 
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concerned in them, cannot be doubted. Thus no on6 could 
dispute the constitutionality of laws making stockholders person- 
aUy liable for all debts contracted by the corporation whereof 
they were members. But then the remedies for enforcing such 
liaiiiitiesj must be consistent with their constitutional rights. 
For it is clear, that whatever power government may have in 
determining the legality of contracts, or their comprehensiveness 
as a^cting all who may be interested in them, it cannot pre- 
scribe means of enforcing them by restraint of the personal liberty, 
or appropriation of the property of the subject, in any other 
manner than according to the provisions of the constitution made 
expressly for their protection. 

If, therefore, the legislature intended to make stockholders 
individually responsible for debts contracted by the corporation 
during their membership, it should be by msddng them joindy 
liable as joint debtors with the corporation, or jointly or severally 
liable as sureties or guarantors, and thus parties to the contracts ; 
in either of which cases they must, of necessity, be served with 
the legal process, by means whereof such contracts might be 
attempted to be enforced, and would have the right to appear, 
plead, and defend as parties to the suit; so that their liberty and 
estates could not be restrained or taken, without due process of 
law, consistently with the principles of the constitution. 

But that the legislature shoidd undertake to prescribe reme- 
dies for enforcing a contract made with a corporation, to which 
the stockholders, in their private capacities, were not, and could 
not become parties, and which remedies consist in arresting the 
persons, and attaching the estates of such stockholders, in suits 
m which they have no right to appear or be heard, appears to 
me a plain palpable violation of the first principles of our juris- 
prudence, whether derived fi-om the written constitution or 
natural law. 

Should it be said, that these objections apply with equal force 
to the attachment of the corporate property, in which he has an 
interest, because in such case he could not personally appear, 
plead and defend, in order to protect that interest; the answer 
is obvious — the property attached is not hisy in any sense ; he 
has not, individually, any right of possession, or control, or en- 
joyment of it ; it belongs exclusively to the corporation, which 
b a legal person, having all legal faculties and powers compe- 
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tent for its protection and enjoyment, and the only person to 
whom it in any sense legally belongs ; Ms right of property, 
therefore, cannot be impaired by a legal proceeding against the 
corporation. 

And should it be further said that service of the writ on the 
corporation, must be ccHisidered as notice to every member, it 
is plain that this does not in the slightest degree remove the 
difficulty, for such notice would give him no power to become 
a party to the suit ; the utmost right he could have, would be 
to appear in behalf of the corporation, whose interests, in rela- 
tion to the appropriation of his property, might, and in extreme 
cases generally would be, in opposition to hb own, and who 
might frustrate the defence, which, were he a party competent 
to plead and be heard in protection of his person or estates, 
might be successfully maintained. 

I submit these views with great distrust of their soundness, 
£rom the consideration that these laws have existed so long un- 
impugned, and been acted upon as valid in so many cases of 
extreme hardship and oppression, where it is reasonable to 
presume, that the utmost professional skill and sagacity have 
been exerted. And particularly ought I to be doubtful, as the 
court in the cases Child v. Coffin, 17 Mass. Rep. 64, and Mar- 
cy V. Clark, same volume, page 330, have pronounced an opinion 
in favor of their constitutionality. In the first case, however, 
no discussion of the question seems to have been had at thiB bar or 
by the court, and in the latter, the objections appear to have been 
confined solely to the mode of ascertaining whether or not the party 
whose property is taken, is a corporator. The grounds upon 
which the above opinion is founded, seem not to have been touched 
upon in either case. They are convincing to my own mind, 
and compel me to the conclusion above stated, though it may be 
that I am misled by some fallacy or oversight which another mind 
may easily detect. c. g. l. 



ART. IV.— OPINION ON THE RIGHT OF SET-OFF. 
CASE. 

In September, 1827, Mr. D. borrowed of an insurance com- 
pany seven thousand dollars, upon his note of that date, payable 
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in one year, and on pledge of seventy-five shares of bank stock, as 
collateral security, which were duly transferred, and now stand 
in the name of the company, which loan was at the expiration 
of the time, renewed for another year. In the mean time he 
gave the company one premium note for one hundred and one 
dollars, which fell due 17th July, 1829, and another for ninety 
dollars, which became payable 30th November, 1829. 

On 30th July, 1829, he assigned over all his right, title, and 
interest in these shares to the bank, who gave notice of the 
assignment August 1st. The bank paid the interest on the 
seven thousand doDar note, the 20th October, 1829, and now 
offer to pay the whole amount due thereon, and demand a 
transfer of the shares. And the inquiry is, whether the com- 
pany can avail itself of this stock in any way to obtain payment 
of the premium notes. 

OPINION. 

Although the insurance company may not have any lien, 
properly so called, on this stock as security for pa3rment of the 
premium notes, they may, I think, avail themselves of the rela- 
tion subsisting between them and Mr. D. at the time of this 
assignment of the shares to the bank, so as to obtain the fall 
benefit of them for this purpose. 

An assignee of a claim, or chose in action, as it is teclmically 
called, stands in the same relation to the party agamst whom the 
claim exists, in which the assignor stood, and has no greater 
rights than he had ; for an assignment makes no other change 
in the relative rights and liabilities of the original parties, than 
the substitution of the assignee in the place of the assignor. 
Greene v. Hatch, 12 Mass. Reports, 195. It is essential, there- 
fore, to consider, what would be the rights or privileges of the in- 
surance company, if Mr. D. had not made an assignment, and 
were now claimmg a restoration of the stock upon a tender of 
the amount due upon the seven thousand dollar note. 

And I think it very clear, that if upon the refusal of the com- 
pany to traosfer the stock he should commence an action to 
recover it, nothing more would be necessary, than for the com- 
pany to institute one against him for the recovery of the premium 
notes, and the court would set off one judgment against the 
other, in conformity to the principles of law under which judicial 
tribunals exercise this discretionary power. And it is plain. 
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that in such case, the fact that the last premium note did not 
become due until after the right to redeem the stock accrued, 
would not affect this right of the company, nor the power of 
the court to make such set-off. 

Does then the assignment affect that right on the part of the 
insiu'ance company, and deprive them of this equitable privi- 
lege ? 

That it does not, so far as the note is involved, which became 
due before the assignment, is, I think, unquestionable. It is 
clear, that the company could set off a judgment obtained on 
that note, against any which the bank could obtain as such as- 
signee ; and the only question which I suppose can be raised, is, 
as to that which did not become due until the following Novem- 
ber ; on the ground that as the insurance company, at the time of 
the assignment, had no right of action on that note, it could not 
constitute a claim which they could enforce in contravention of 
the right of the bank to possession of the stock ; and further, 
because as that note was not to become due until after the time 
when the seven thousand dollar note could be payable, and the 
right to redeem the shares on payment of it would be absolute, 
it is not to be presumed that the time of payment allowed on that 
premium note, was predicated on the credit of this stock, or any 
relation between the parties arising out of this transaction ; and 
therefore that no contract can be supposed to have existed be- 
tween the parties in reference to such set-off. 

I am satisfied, however, that there is no sound distinction 
between the two notes, and that the company may set off a 
judgment on both, against that which the bank may obtain upon 
a refusal of the company to transfer the shares. 

For it is to be observed, in the first place, that this right in 
the court to set off judgments, is not founded upon any supposed 
contract of the parties, that the demands should be set off one 
against the other ; for if such a contract were supposed to exist, 
there would be no need of cross actions, and the claim of either 
party ought to be pleaded in set-off, in the action brought by 
the other. 

But this power in the court, is founded on general principles 
of equity, by which it is determined that the mutual rights of 
parties shall be settled upon a principle of equality, so as to 
work ultimate justice, according to the relations actually existing 
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between them ; though some of these relations may have been 
created without any reference, in their origin, to the others. It 
follows of course, that if this be true, the difference of time, 
when the respective claims become mature, is of no importance, 
unless it is so great, as to prevent the court's exercising this just 
control, by disabling one party to bring his suit in season to ob- 
tain a judgment at the same time when the other party obtains 
his ; and in such' case, the difficulty exists in the power to 
afford the remedy, and not in any defect of the principle upon 
which it is founded. In the present case, therefore, if no assign- 
ment had been made, and an action were brought by Mr. D. 
against the company, and one by the company against him, it is 
obvious, as above stated, that the principles upon which this set- 
off is regulated, would apply in full force, and that the judgments 
must of course be thus disposed of. 

And as the relations of debtor and creditor, from which these 
judgments would result, existed between the parties before the 
assignment, it would be plainly unequal and unjust, to enable 
Mr. D. by virtue of such assignment, to alter that relation, and 
thus to defeat this equitable arrangement, and compel the com- 
pany to pay in full his claim, now represented by his assignees, 
while they could obtain nothing from him. 

If the insurance company had taken a note from Mr. D. for 
a new debt, or had bought up one after the assignment^ the 
same prmciples would apply to protect the assignees, and the 
insurance company clearly could not set off a judgment ob- 
tained on it, against one obtained by the bank, because at the 
time of the assignment, the relation of debtor and creditor be- 
tween the company and Mr. D. did not exist a* to that note, 
and tlie company cannot afterwards alter that relation to the 
injury of the assignee. 

The result of the whole matter may be thus stated : — 

Between the original parties, the judgments obtained by each 
against the other, whatever may have been the causes of action, 
may be set off to the extent in which they are respectively actu- 
ally indebted ; and the balance only can be collected on an 
execution. And in such case, if one party has bought vup de- 
mands against the other for that purpose, he will, I think, be 
allowed in such set-off, only the amount he has paid for them. 

If either party has assigned his demands to a third person, 
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then the judgments obtained by the other, and that by the as- 
signee, shall be set oflf to the extent of the demands actually 
and bona fide subsisting between the original parties, at the time 
of the assignment, on which such judgments were rendered, 
without reference to the times when they became due. 

But it is to be observed, that as this power of setting off 
judgments, is entirely within the discretion of the court, and 
exercised only where equity between the parties requires it, the 
court will not thus interfere to protect any one, whose claims 
for such interposition, are not founded in the purest good faith. 
Thus i{ one, against whom a demand had been assigned, had 
purchased one against tlie assignor at a discount, after knowledge 
of his failure, for the purpose of setting it off, he would not be 
permitted thus to avail himself of it, even though such purchase 
were made before the assignment ; so, too, if one party having 
claims against another, knows that the latter is about making an 
assignment of claims against him, for a valuable consideration, 
and does not notify the assignee of his counter claims, the court 
will not interfere to protect him by thus setting off the judgments 
that may be obtained upon them. 

It is not stated whether, in the present case, the insurance 
company gave notice, when informed of the assignment, of their 
claims for these notes; and whether they did or not, would, I 
think, be immaterial, if there was no inquiry on the part of the 
bank, and no studied concealment chi that of the company. They 
had no intimation that any assignment was contemplated, until 
notified of its execution, and received notice merely by a writ- 
ten communication in common form ; and the bank, if it were 
material to them to know the existing state of things, were bound 
to inquire, or place themselves in the way of receiving informa- 
tion, when they gave the notice, and took upon themselves the 
risk. 

The claims of the company are indisputably fair, and existed 
before the assignment, and the relation between them and Mr. 
D. cannot be altered by it, unless by some default on their part, 
of which I think there is no pretence. 

I am of opinion, therefore, that if the bank refuse to allow 
these notes, and should institute an action for recovery of the 
stock, die company should put them m suit, and that the court 
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will set off the judgments, and award execution only for the 
balance. 

It is, however, obviously advisable to adjust the matter, if 
possible, as otherwise the expense of two bills of costs, must 
inevitably be incurred. 

I have not thought it worth while to comment on the cases m 
which these principles are illustrated, though no one is conclu- 
sive on the point. But the foDowing are pertinent : Makepeace 
V. Coates, 8 Mass. Rep. 451 ; Greene v. Hallet, 12 Mass. Rep. 
196; Adams v. Manning, 17 Mass. Rep. 180; Jenkins Vi 
Brewster, 14 Mass. Rep. 291 ; Jones v. Walker, 13 Mass. 
Rep. 307; King v. Fowler, 16 Mass. Rep. 397 ; Sargent v. 
Southgate, 5 Pick. 312. 

Independently of the above views, I think that the insurance 
company might hold the stock till the premium notes were 
paid, on the general principle, that a pledgee may retain a pawn 
until satisfied, not only for the specific debt for which it was 
given, but all subsequently contracted ; a principle of the civil 
law, corresponding with those above stated, upon which a set- 
off would be sustained, and which I feel confident, would be 
recognised by our courts, if a case like the present were pre- 
sented ; it having been indirectly, if not judicially recognised in 
the case of Jarvis and Rogers above cited. l. 



ART. v.— ANGELL ON LIMITATIONS. 

A Treatise on the limitation of Actions at Law, and Suits in 
Equity. To which is added an Appendix, containing an 
Abstract of the Statutes ofLdmitation of the several States, 
BrooJcs*s Reading upon the Statute of Henry VUI. fyc. 
By Joseph K. Angell. Boston. Billiard, Gray, Little, 
& Wilkins. 1829. pp. 378 and cxxiv. 

The statutes of limitations have hardly received fi'om legal 
writers, the attention to which they are entitled. There is no 
branch of the common law on which legislation has been more 
effectively and usefully employed. Their operation is so wide, 
so beneficial, and so peaceful, that their importance cannot easily 
be overrated. It is not merely in the suits they defeat, nor even 
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in the suits they prevent ; it is in their efiect upon the dealings, 
and the whole habits of busmess of the community, that their 
operation, though less perceived, is most powerful and beneficial. 
A prompt adjustment of disputes, setdement of accounts, and 
collection of debts, beneficial alike, and equally to the debtor and 
the creditor, are the necessary and valuable (Spring of their 
enactments. They have been called statutes of peace and 
repose ; they might also be ccmsidered statutes of diligence and 
activity — as they pimish neglect and laches by loss, they destroy 
them by fear. 

It is somewhat surprising, that amidst the swarm of treatises, 
essays, and summaries on English law, no writer of any preten- 
sions should have taken up this subject. The only separate 
work that has found its way among the American Bar, is that of 
Ballantine, a paltry catchpenny, published m 1810, and repub- 
lished in New York in 1812, as embellished with 'references to 
American decisions,' which on careful computaticm, are found to 
be just seventy-one in number. A similar work published during 
the last year in England, is no better, and in no one of the 
digests, abridgments, or other books of reference, was to be 
found any tolerable collection or index of the reported cases. 
The work of Mr. Angell supplies, in a great measure, the 
deficiency. It is a faithful and mmute investigation of the 
subject in all its branches, and as a means of ready reference, 
will be found quite indispensable to the library of every gentleman 
of the profession. Although it has been some time before the 
bar, we propose to give a brief account of it, for the information 
of such as may not have yet possessed themselves of it. 

The first chapter is introductory, and defines and states the 
extent, and establishes the justice and policy of the statutes 
generally. Their origin is ascribed to the Athenians, whose 
laws contained a general prohibition of all actions after six years. 
In the civil law, the prescription * had the high appellation of 
saluberrima lex. And through all the modifications which this 
celebrated law has fi-om time to time received, and in all the 
various forms in which it has been administered to the modern 
nations of continental Europe, some term of time has been 
invariably observed as the ne pliis ultra, beyond which a pos- 
session cannot be disturbed, and at the end of which, a party 
shall, in all cases, be completely exonerated from all judicial 
interpellation.' 
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Chapters 2 to 7 inclusive, of the work now before us, contains 
the limitation of real actions and of interests in real property. 
Ch. 2, of real actions, writs of right, of entry, and formedon, 
Ch. 3, of rights of entry. Ch. 4 contains a description of the 
nature and mfficiency of the possession required to constitute a 
limitation, and mvolving a consideration of the subjects of dis- 
seisin, of adverse^ colorable, and actual possession. ' These 
questions,' he observes, p. 82, ' are highly important and neces- 
sary to be examined in a country like ours, where there are 
such quantities of vacant lands, and where there exists a very 
extensive practice of taking up possession without color of tide.' 
The most important decisions on this point, have been made by 
the courts of New York. Ch. 5 discusses satisfactorily posses- 
sion as between co-tenants, and between landlord and tenant: 
Ch. 6, as between parties to a mortgage, and between trustee 
and cestui que trust. This chapter is particularly full and 
valuable. Ch. 7, of disabilities under the savings clause. It 
may be remarked that the statute of Massachusetts admits of no 
exceptions or savings in real actions, except formedon ; but to 
rights of entry there are the usual savings. This feature, we 
believe, is peculiar to Massachusetts and Maine. 

From real actions the author passes to personal actions, which 
occupy the rest of his book. Ch. 8 is * of the limitations of 
personal actions in relation to contracts.' In treating of this part 
of the subject, he says, * it is proposed to consider, first, whether 
it includes the action of assumpsit ; secondly, of what nature or 
degree the action must be, in order to be barred ; thirdly, whether 
a debt barred by the statute, will support a claim of lien, and 
whether it may be set off; and fourthly, whether the limitation 
of an action on a contract, depends on the statute of a country, 
where the contract is made, or the country where tlie action is 
instituted.' Ch. 9, is of the time when the right of action is 
considered to have accrued, and whetlier fraud be a bar. Ch. 
10, exception of merchants' accounts, and disabilities. Ch's. 1 1 
and 12, of acknowledgments. Ch. 13, of special limitations. 
And Ch. 14, of torts. We find the arrangement of these chapters 
is as inconvenient and disadvantageous as it could well have been 
made. It would be difiicult to assign a reason for the particular 
location of any one subject. It seems as if, in some instances, 
particular care had been taken, to keep kindred subjects apart. 
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Thus, the author first examines what actions on contractf are bar- 
red, and in a subsequent chapter, what actions on torts; so the 
times when actions accrue on contracts, and when on torts, are 
widely separated, though they obviously depend upon similar prin- 
ciples, and would shed light on each other. In consecjuence of 
this, what has been said of one, is frequently omitted to be applied 
to the other, though equally pertinent; repetition becomes 
necessary, and sometimes what belongs to one is transferred to 
the other. Thus, in considering when the cause of an action of 
tort accrues, cases of contracts are stated and referred to, (p. 
295); and so vice versa, (p. 195, n.) So the subject of disa- 
bilities is classed with that of merchants' accounts, as if it pertained 
to contracts alone. The subject of fraud is treated in a similar 
manner. And although these subjects have the same operation 
upon torts as upon contracts, the arrangement and mode of dis- 
cussion, would lead us to a different conclusion. It would have 
been convenient also, to have had the whole subject of personal 
actions, as being of every-day importance and reference, placed 
at the beginning, that we might turn to them at once ; the limi- 
tations of real actions are so rarely referred to, that readers 
would be content to search for them. 

The passage we have quoted from chapter 8, with the form- 
ality of a division, is a specimen, on a small scale, of his defective 
arrangement. It is not a division of any subject. The first 
branch is included in the second ; the third and fourtli are dis- 
connected points, more properly referrible to the head of mis- 
cellanies. 

Very few questions can arise, at the present day, as to tl^? 
actions that are within the statute. The case of Hodsden v, 
Harridge, 2 Saunders, 64, which is a decision tliat debt on an 
award, where the submission was by parol, but the award was 
under the seal of the arbitrators, is not witliin the statute, seems 
to form an anomaly. That such an award is not a specialty, is 
apparent, for if the award were of any tiling but money, debt 
would not lie ; assumpsit would be the only action. A specialty 
must be under the seal of the party himself. See Damon v. 
Granby, 2 Pick. 345 ; 2 East, 142 ; 2 Saunders, 62, n. ; 7 Mass. 
Rep. 17. In Massachusetts, legacies may by statute be recov- 
ered by suits at law. The remark of Kent, Chanc. in Kane v. 
Bloodgood, 7 Johns. Ch. Rep. 126, might excite a doubt 
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whether they would not be within the statute of limitations ; but 
as the suit would be debt, and would not, in the words of the 
statute, be * grounded on any lendmg or contract,' it would obvi- 
ously not be within it. It was so setded in a case not reported. 
Hyde v. Strong, Berkshire, Sept. Term, 1819. 

In considering when the cause of action may be said to accrue, 
Mr. Angell supposes the case of a sum of money payable by 
instalments ; and he is of opinion that the statute must apply to 
each sum, as a separate cause. It may be easy enough to 
decide this question, if we suppose an action of assumpsit, for 
that may be brought for each, as it falls due ; but if debt be 
brought, a more difficult case is presented. Debt will not lie 
at all until all the instalments are due. Rudder v. Price, 1 H. 
& B. 647 ; 2 Saund. 303, n. 6 ; ib. 374, n. 1. 

It is matter of serious doubt, we think, whether the exemption 
of persons under disability by the savings clause, as it is called, 
is required by any principles of policy, or consistent in itself. 
Why should persons beyond seas, whether foreigners or citizens, 
be protected from the operation of this salutary and necessary 
law ? Their claims will produce the same mischiefs, and require 
such a law for the same reasons, and in the same degree, as 
those of residents. They must be equally aware that they have 
claims, and they are equally bound to make fresh pursuit. K 
their absence makes it less convenient for them to enforce their 
claims in season, it is but reasonable to require of them a little 
more exertion and vigilance. The repose and peace of our own 
citizens, and the security of our own afiairs, would be an ample 
apology for requiring such creditors and claimants to stand on 
the same footing with ourselves. 

As to femes covert, — when a right of action accrues, the 
husband has the present beneficial interest, may receive pay- 
ment, may release, compound, or assign : he is as competent to 
bring the suit as if he were the only party ; and if he chooses 
"not to do it, or to neglect it, there is no reason why the interest 
should not be bound. The case of infants and persons non 
compos, may stand on a different footing, though we should 
apprehend no practical injustice from extending the rule to them. 
Infants have this favorable circumstance, that there is, as to them, 
some limitation — they will, in the regular process of time, cease 
to be under age ; but in all tlie other cases the delay is undefined 
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and unlimited. Now it would be extremely desirable, and par- 
ticular interests might with propriety in this, as in all other cases 
of general rules, be sacrificed to the common good ; it would be 
an improvement beyond measure, if it could be established, that 
after ihe proper period, all causes of suits should be extinguished, 
if the veil of the law could be drawn over the years as they pass 
with an uniform, undiscriminating hand, and all inquiry into 
their doings, and all contests about them, as far as possible de- 
stroyed. The theory of the statute is the loss of evidence. 
The practice of many men under it, is to destroy their papers, 
vouchers, receipts, &c. too numerous to be preserved ; and this 
theory and this practice apply alike to all cases. 

In connexion with these remarks, we wish it might be con- 
sidered, whether there be any ground for the distinction so inva- 
riably observed between simple contracts and debts of a higher 
nature. We doubt the propriety of limiting the statute to the 
former, and see not why bonds, covenants, and even that curi- 
ous creature of Massachusetts law, the witnessed note, should not 
come under the same condemnation for antiquity, as any other 
claims. The neglect of the creditor is the same — the loss of 
evidence is the same — the 'cruelty of enforcing long dormant 
claims,' the same. The legislature of Massachusetts have acted 
on this principle with regard to real actions, as we have before 
remarked, and also as to claims against the estates of persons 
deceased ; and we hope they will not stop there. 

In the construction of the saving of persons beyond seas, Mr. 
AngeU has mistaken the decision of the Massachusetts courts, in 
stating that they hold ' beyond seas ' equivalent to * out of the 
state,' p. 220. The decisions he cites refer to cases of defend- 
ants, in whose cases ' being out of the commonwealth,' is all that 
is required by the statute. 3 Mass. Rep. 371 ; 1 Pick. 263. 
And die statute itself speaks of plamti^ ' beyond seas without 
any of the United States J 

On the subject of acknowledgments and new promises a great 
revolution in opinion has taken place. The courts have admitted 
the absurdities into which their predecessors had run, and are 
congratulating themselves, one and all, upon having rescued the 
statute from false glosses. We hope it may prove that the 
subject is so disposed of as to furnish principles for the satisfactory 
and consistent solution of future questions ; although it is very 
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evident, we think, that the different courts have taken differ^at 
paths and come to inconsistent results ; that in some cases the 
reverse of wrgng has been taken for right. With regard to the 
original construction and effect of the statute, we profess an 
ortliodoxy beyond any of the decisions, ancient or modem. 
When the statute enacted that no action should be maintained 
unless brought widiin six years, we should have had it receive 
effect according to its tenor. If an admission or promise was 
made within six years after the accruing of a debt, so as to form 
tlie basis of an action on an insimul computassent^ the action 
might and should be so brought, and diere would be no defence. 
The cause of action would accrue when the admission or new 
promise was made. But after six years have elapsed, the statute 
is express and precise — tlie action shall not be brought — the 
party is discharged. In this state of things we never could see 
how any acknoxoledgment or any implied promise could make 
him liable. Some say tlie statute proceeds on a presumption 
of payment, which is rebutted by die admission ; — some, tliat as 
the statute bars for the benefit of the debtor, he may and does 
waive it. It cannot be eiUier of tliese, for it is agreed on all 
hands, that in cases of tort or any species of contract, except 
for the payment of money, the doctrine of a renewal does not 
apply. The party admits certain facts — that he promised and 
has not performed. So far it is nothing ; it is the very case 
provided for by the statute. The act has no application where 
a debt either was never due or has been paid. But he goes on, 
and acknowledges that he owes the debt. That admission is 
to be taken like other admissions. Let him admit what he will, 
the fact is unchanged ; in truth, he does not owe, and such ad- 
missions in all similar cases go for nothing. But suppose he 
promises to pay. This again is to be renewed like other 
promises. If the party has made a binding promise, let him be 
sued upon it. Whether it is binding or not, depends entirely on 
the sufficiency of the consideration, and has nothing to do with 
the construction of the statute. It is exactly the case of a 
bankrupt discharged from his debts. If his promise to pay is 
binding, it should govern this case ; but here, as well as in that, 
the suit should be on the new promise as such. If we were at 
liberty to resort to first principles, we should question the suffi- 
ciency of such a consideration in toto. The case of a promise 
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to pay a debt, contracted while an infant, has no analogy to these ; 
and die notion of a moral obligation upon which they mainly 
rest, may be considered as now exploded. 

Our readers are aware that many of the difficulties arising m 
the execution of the statute are obviated m England by the 
recent statute, known as lord Tenterden's Act. An act con- 
taining similar provisions passed the house of representatives of 
Massachusetts last winter, but was rejected m the senate. We 
trust the subject will not be lost sight of until somethbg is ac- 
complished. That statute provides that no new promise or 
admission shall have any effect unless it be written and signed. 
It was prepared with great care and adopted on great deliberation, 
yet we cannot forbear to suggest an inquiry into the propriety 
of some modifications. On one point it may be thought to go 
farther than substantial justice requires, and on others not far 
enough. It does not discriminate between promises and admis- 
sions made within six years after a debt is contracted, and those 
made after six years — between the renewing or continuation 
of a liability existing, and the revival of one already extinct. 
In the former case the danger of extorting confessions by persons 
employed for the purpose, and watching for expressions to be 
twisted to the purpose, does not exist ; for no creditor would 
ever resort to diese means while he had the unquestioned power 
of suit. Confessions and transactions of this sort would be like 
the evidence of all other parol contracts and dealings. It may 
be urged that the more general and sweeping provision is the 
better one, for it will more effectually suppress litigation and 
promote seciurily. But there may be such a thing as doing this 
too efiectually. We might provide that no new promise should 
avail, however and whenever made. We might enact that no 
action should be brought on any parol contract, nor any parol 
evidence be given. This would suppress litigation and be a 
death-blow to perjury ; but it would be clothing society with an 
armor too cumbrous to be worn. Any undue restraint is to be 
avoided. 

Widi respect to acknowledgments and promises made after 
six years, we think the act stops short of the proper point. The 
much-contested questions as to what language or expressions 
amount to an acknowledgment or promise, and what sort of 
promise or acknowledgment shall be binding, are still left open. 
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All the cases must still be referred to whenever a question does 
come up, and we are much mistaken if the whole ground is 
covered by them. Any thing m writing is within the act ; the 
letters, deed§, advertisements, wills, of a party, may still furnish fuel 
for litigation, as they have in many of the reported cases. To 
prevent the application of all this learning, and preclude all pos- 
sible controversy, what can be the objection to requiring, in all 
cases, an express promise ? The ground of the statute is that 
the debtor is willing to pay and willing to bind himself in writing ; 
if so, he will be willing, and nothmg is easier, to make the pro- 
mise to pay, in terms. 

In another respect we would go farther. The limitation of 
suits on specialties and judgments, is considered to be twenty 
years. This, however, is a presumptive, and not a positive bar ; 
and the defence arising from lapse of time is liable to be met by 
all the same sort of evidence and management as the statute of 
limitations. All the difficulties and inconsistencies in the con- 
struction and operation of the statute, exist in at least equal force 
under this head. If it is considered unwise or inexpedient to 
reduce the period of limitation, it is very evident that the limi- 
tation, such as it is, should be made as absolute and positive as 
in simple contracts. As the law now stands, the jury are di- 
rected thirty years after the date of a judgment bond, attested 
note, or covenant, or after the making of any contract whatever, 
where the parties have resided out of the state, to consider every 
circumstance tending to show that the debt has not been paid, 
or would not have been likely to be paid. If statutes of limita- 
tion are right at all, this must be wrong. 

Mr. Angell's summary of this subject in chapters 1 1 and 12, 
is very full and complete. We wish he had given us a transcript 
of Lord Tenterden's Act, mstead of an imperfect abstract. The 
act itself is not readily to be found, and no abstract or equiva- 
lent statement of a statute is worth having. 

The 13th chapter treats of ' special acts of limitation of suits 
against executors and administrators.' We wish the author had 
informed us, how extensively such limitations had been adopted. 
He says, ' in several of the states.' The decisions he refers to, 
are all. in Maine, Massachusetts, or New Hampshire, and we 
doubt whether in most respects, they would be applicable to the 
similar statutes of other states. In some, these statutes have the 
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usual savings, in others, the consideration which produced those 
decisions, would have no application. 

Chapter 15 is an examination of what constitutes the com- 
mencement of an action, and what effect judicial proceedings 
have upon the limitation. It is said, ' all that is positively enacted 
in statutes of limitations generally, is, that the actions shall be 
sued and commenced within the time limited. What act is the 
commencement of the suit, is a matter of judicial construction 
and decision entirely.' Massachusetts has expressly provided 
by statute, that as to this statute, actions shall be deemed com- 
menced, when/ actually declared in a proper writ.' St. 1793, 
c. 75, s. 1. As in our practice the declaration is inserted in the 
writ when it is made, the actual making of the writ, when in 
good faith, will be the commencement of the suit. This we 
presume would be the rule if no statute existed, although m 
Connecticut, the service has been adopted. 4 Conn. Rep. 151, 
147; 6 do. 28. Vide 18 Johns. 14. 

Chapter 16 is of pleading the statute. We think that Mr. A. 
is a little hasty in the broad assertion, that ' the only correct form 
of pleading the statute, in actions on the case for torts, is actio 
non accrevit infra sex annos.^ This is perhaps the most technical 
form in all cases. The decision of the Court of King's Bench, 
in Dyster v. Battis, 3 B. and A. 448, is indeed express, but it 
may well be doubted, as founded on an erroneous assumption, 
and as overlooking the analogy of other cases. In case for 
fraud, the defendant pleaded *not guilty, within six years.' 
The plaintiff demurred specially, because the plea should have 
been, that the cause of action did not accrue within six years. 
ITie court held the plea bad, Abbott, C. J. saying, * From the 
passing of the statute to the present case, the invariable form of 
pleading the statute to an action on the case for wrong, has been 
that the cause of action did not accrue mtkin six years. There 
can be no reason assigned for a departure from the usual form.' 
Now it is a little singular, that so far as we find any precedents, in 
case as well as trespass, the plea runs, ' not guilty within six years :' 
all the forms given by Chitty, in the editions prior to this de- 
cision, are so ; (second chapter, 533, &c,) although in his last 
edition, published since, he has adapted them to this decision. 
Vol. 3d, p. 1830. We have seen none to the contrary, and 
we are at a loss for any explanation of the assertion of the chief 
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justice, that the other had been the mvariable form. Besides, 
if non (tssumpsit and nil debet be correct and common in as- 
sumpsit and debt, why not not guilty in case ? 

Chapter 17 is of the limitation of actions in equity. In con- 
nexion with the preceding chapter, the necessity and the learn- 
ing of pleading the statute in equity, might have been suitably 
mtroduced, but we do not find any allusion to the subject. 

The remaining chapters embrace the subjects of suits in the 
Admiralty ; suits and claims by the sovereign and the public ; and 
the eflect of war, of an interregnum, and of the British treaty, 
upon the statutes. 

In the present state of our law as to books, when it is in 
danger of being overwhehned and buried in their mass, difl&ise- 
ness is a cr3ring sin. Mr. Angell's treatise is much larger than 
it need have been, and of course than it should have been. 
Many cases are cited too much at large; the quotations of 
remarks and dicta, are too numerous, and not always selected 
with sufficient discrimination. Generally speaking, the point 
decided in a case referred to, is all that can be desirable, some- 
times the precise ground of it, but very seldom, the course of 
reasoning which led to it. For examination and reflection, 
nothing will avail the reader, whether student or practitioner, 
but a recourse to the report itself, and when such recourse is 
necessary, nothing is more irksome, than to be incumbered 
with the repetition, unless it be, to be obliged to pay for it. We 
sometimes find cases cited on points to which they do not apply, 
sometimes a repetition of a quotation, and in some, though few 
instances, a misstatement of the case referred to. Thus in pages 
179 — 80, Mr. J. Story is made to illustrate the point that the 
statute of limitations affects the remedy only, and not the right, 
and can therefore have no operation beyond the local jurisdiction, 
whereas the learned judge strenuously maintains the opposite 
doctrine as correct, and only yields to the overpowerbg weight 
of authority. 

The strongest instance of difiuseness, is the second chapter 
on the limitation of real actions. Its twenty pages might, we 
think, have been advantageously comprised in one fourth of the 
space. Part of it consists of an investigation of the nature of 
the different real actions, and the evidence necessary to support 
them, altogether too minute for the purposes of the work. The 
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case of Nales v. Peck, from 3 Johns. Cases, 128, is stated at 
large in two pages, merely to establish that thirteen years' pos- 
session is evidence of title in a writ of right, and that thirty-eight 
years of subsequent adverse possession is no bar, when sixty 
years is the limitation. A page (p. 40 — 41,) is taken to estab- 
lish the * incongruity ' of allowing sixty years for a writ of right, 
and only twenty for an ejectment, and in showing * that it may 
happen that much injustice may well be done, by compelling a 
person, who has quietly enjoyed an estate for nearly sixty years, 
to exhibit evidence which perhaps is in existence, but not within 
his power.' Our author then quotes one of Mr. Brougham's 
good stories, toW by Mr. Brougham in his speech on reform, 
of a tenant who had held an estate of £10,000, for fifty-nine 
years and three quarters, and came near losing it for want of a 
document. 'This source of complaint,' our author gravely 
remarks, * would not have existed, if the statute of James, instead 
of barring the right of entry merely, at the end of twenty years, 
had provided (like the Stat. Lim. of Rhode Island) that an un- 
interrupted possession for that period, should in itself create an 
absolute and unequivocal title.' There is not a great deal 
however like this, and in the main, our objections to the woric 
are rather matters of form, and amendable ; and we trust to see 
a second edition, which shall bear marks of more leisure. 

For the errors of the press, (and they are scandalously frequent) 
the author and the printer may be considered jointly responsible ; 
but until some tribunal is devised which the latter will respect, 
we fear it will be in vain to arraign him. Our own particular 
copy has come to pieces in our hands ; we hope for the sake 
of other purchasers, that it is not owing to the miserable binding, 
but rather to the severity with which we have handled it. 



ART. VI.— LEGISLATION ON BANKING. 

The great number of banks in our country, the great amount of 
capital invested in them, and the assistance which they undoubt- 
edly a^rd to business of all kinds requiring the loan and em- 
ployment of capital, as well as the dangers to which they expose 
the community when they are unskilfully managed, make every 
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thing relating to these institutions interesting. Notwithstanding 
the abuse which has been sometimes heaped upon banks by 
prejudice and ignorance, it seems now to be admitted, with 
scarcely a dissentient voice, that if well conducted, they are 
highly beneficial to the public. 

It is not, however, our intention, at the present time, to enter 
into any general remarks upon the banking system established 
in our country, but merely to consider the history of banking in 
Massachusetts, and to examine some of the provisions of the 
act for regulating banks in this state, passed in February, 1829. 

The Massachusetts Bank, which was the first institution of 
the kind established in this state, was incorporated in 1784, (St. 
1783, c. 25,) with a capital, as it appears, of £550,000, Massa- 
chusetts currency. This law contains very little regulation of 
the mode of conducting the bank. But in 1792, an additional 
act was passed, which contains some of the important features 
of the present laws upon the subject. The next bank established 
was the Union Bank, which was incorporated in 1792. Within 
a few years banks were incorporated in Salem, Newburyport, 
Nantucket, Portland, and Gloucester. And since that time 
banks have been incorporated in all the large towns and villages 
m the state. At the present time there are sixty-three banks in 
Massachusetts, with an aggregate capital of $19,295,000. The 
charters of all these banks, except those recently incorpo- 
rated, are to expire on the first Monday of October, in the 
present year ; but under the provisions of the new statute they 
are allowed, on application to the legislature within a year from 
February 28, 1829, to continue their existence for twenty years 
from the expiration of the old charters. We do not know how 
many of the banks have acceded to this provision, but have been 
informed that a large number, probably nearly aU of them, made 
seasonable application to the legislature for a renewal of their 
charters, though no acts have as yet been passed on the subject, 
which will, therefore, probably come before the legislature the 
present winter. 

The history of the circulation in New England, during the 
last forty years, is highly interesting and instructive. The fol- 
lowing sketch of it is taken from a pamphlet recently published 
at Boston, entitled ' An Examination of the Banking System of 
Massachusetts, in reference to the Renewal of the Bank Char- 
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ters,' a judicious and well written performance, and apparendy 
the production of one familiar with banking, both in theory and 
practice. 

'While the only bank notes in circulation were payable in 
Boston, they were preferred to specie both in town and country ; 
but from the moment the notes issued by the banks of places at 
even small distances, made their appearance, the question arose, 
whether they should be received at the Boston banks ; the practice 
was fluctuating, sometimes at par, sometimes at a small discount. 
The country banks considered it a great hardship, that the Boston 
banks should send home their bills and demand specie for them, 
instead of putting them in circulation again. Public opinion took 
the side of the country banks ; and the Boston banks, very unad- 
visedly, gave up receiving the bills of out of town banks altogether. 
The consequence was, that the bills of country banks obtained the 
entire circulation even within the town of Boston. The Boston 
banks had given them credit and currency, their solvency was not 
doubted, and for all common purposes, they became equally cur- 
rent with the bills of the Boston banks, which were only necessary 
for the purpose of making payments at those banks. A double 
currency was thus introduced, the one called * foreign money,' or 
* current money,' — the other * Boston money ;' the difference being, 
for several years, about one per cent. It was deemed a sort of 
heresy to call this difference a discount on country bills ; it was a 
premium on Boston money, — a scarce commodity, only wanted 
for particular purposes; precisely as the difference in England, 
between Bank of England notes and guineas, at the period of the 
greatest depreciation, was held to be a premium on gold. 

* This state of things introduced a new branch of business and a 
new set of men, that of money brokers, whose business it was to 
exchange these currencies, one for the other, reserving to them- 
selves a commission of about ^ of one per cent. ; or, in the lan- 
guage of the day, giving a premium of f per cent, for Boston 
money, and selling it at a premium of one per cent. While the 
quantity of foreign money continued moderate, it was thus kept 
afloat by the demand for circulation ; as persons wanting money 
to send into the country, or for other purposes, where foreign mo- 
ney would be received, would buy and employ this cheaper cur- 
rency, rather than use the more valuable bills of the Boston banks. 
But the business of issuing these notes being a profitable one, the 
supply, ere long, exceeded the demand ; and as the channels of 
circulation overflowed, the brokers began to send the bills home 
for payment. 
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* The state of the currency became the subject of general c(»n- 
plaint, the brokers were denounced, as the authors of the mischief, 
as the cause of scarcity of money, and the country banks made no 
scruple of throwing every obstacle in the way of their operations. 
It is a well known principle, that where a currency is tolerated, 
composed of materials depreciated in different degrees, the inferior 
or most depreciated currency, will eventually expel, not only the 
pure, but also the less depreciated parts of the currency, and this 
equally, whether it consist of paper or metal ; the mass of the 
community being wholly insensible to the process of depreciation 
going on. In conformity with this principle, the nearest banks 
were naturally called on first, and it was soon discovered, that a 
bank could be made profitable, in proportion to its distance from 
Boston, and the difficulty of access to it. The establishment of 
distant banks became a matter of speculation, the favorite locations 
being the remote parts of Maine and New Hampshire.' pp. 10 — 12. 

The writer then gives an account of the establishment of the 
Boston Exchange Office, the increase of the discount on foreign 
money to four and even five per cent., and the failure in 1809, 
of a great number of the country banks in Massachusetts, Maine, 
and New Hampshire. He proceeds : 

* No change of system followed, with the exception, that a law 
of the state, taking effect in 1810, imposed a penalty of two per 
cent, a month, on every bank, refusing, or delaying payment of 
their bills when demanded, which has had the effect of securing 
punctual payment, except in cases of acknowledged bankruptcy. 

' For some years afler the explosion of 1809, the amount of bills 
of distant banks in circulation was moderate ; and in 1814, the 
New England Bank adopted the measure of receiving the bills of 
all the banks in New England, at a discount varying according to 
distance, but in no case exceeding one per cent. ; and on condition 
of a sufficient permanent deposit being kept good, they were re- 
turned to the banks issuing them; at the same rate of discount ; 
the bills of banks not keeping such deposit, were sent home for 
payment. This arrangement was the source of considerable profit 
to the New England Bank, which induced other banks to become 
competitors for the deposits of the country banks, and for a few 
years the discount was fluctuating from | to ^^ per cent. In 1824, 
the present system was adopted, by which the bills of all the banks 
in New England are received in Boston at par. The system is 
this : certain banks in Boston have contributed a sum agreed on, 
to a common fund ; and, in consideration of the use of that fiind, 



Digitij 



ized by Google 



1831.] Legislation on Banking. 77 

onie of them, the Suffolk, undertakes to receive all New England 
bills from the associated banks as cash, and collect them from the 
country banks. The mode of doing it is as follows : the country 
banks are invited to keep a fund in deposit at the Suffolk Bank, 
for the redemption of their bills, and by doing so, it becomes a 
very simple operation to both parties. If they decline, the bills 
are sent home for payment, in which case nothing is received but 
specie. The trouble and inconvenience attending this mode of 
payment, soon induce the country bank to yield to its true interest, 
and keep up the deposit ; since, thereby, it can keep in circulation 
a larger amount of bills than it would otherwise be safe to attempt. 

* Under this system, the character of the currency has become 
wholly unexceptionable; all New England bank notes are virtually 
redeemable in specie, at par, at the counters of the associated 
banks, in Boston, and this equally, whether the banks issuing the 
notes agree to it or not. It was, in fact, the subject of great com- 
plaint with many country banks, that their bills should thus be 
raised in value to an equality with specie against their own con- 
sent. 

' It is in fact apparent, that, in all the changes of our currency, 
the quality of being exchangeable for specie in Boston, has been 
that on which every bank note has depended for circulation. No 
matter whether the specie has been advanced by friend or foe, by 
broker or banker, at par or at a discount, it was the fact, or the 
belief, that money could be had for it at Boston, which alone has 
given it general currency. It is true, that, up to 1824, the cur- 
rency has been depreciated ; and the measure of that depreciation 
has always been the rate which it was necessary to pay in Boston, 
to convert that currency into specie. During the first period, from 
1800 to 1809, the paper dollar of country banks was gradually 
depreciating from one hundred to ninety-five cents, according to 
the price which a Boston broker would give for it. So, firom 1814 
to near 1824, the currency was nearly uniform at about ninety- 
nine cents to the dollar, because that sum would be paid for it by 
the New England Bank in Boston. During the first period, the 
currency was depreciated; and to that evil was added another, 
uncertainty or fluctuation in the amount of that depreciation; 
during the latter period, depreciation was the only evil, the rate 
being nearly uniform.' pp. 14 — 17. 

The great power which the banks have of issuing notes, 
which are in practice the circulating medium of the country, 
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and the great dangers to which the community is exposed if this 
power be improperly exercised, have very generally made the 
privilege of issuing such notes a subject of legislative regulation. 
It is no doubt true that if the issuing diese notes were freely 
permitted to all individuals and associations, the good sense and 
sagacity of the people would do much for their own protection ; 
still it is believed that great and obvious evils would ensue which 
might m some degree be prevented by legislative interposition. 
The direct loss to the community by the failure of persons 
engaged in issuing notes, would, under such circumstances, be 
greater than at present, and a large part of it would fall upon 
the laboring classes ; and besides, the fluctuations in business, 
arising from the sudden diminution or increase of the amount of 
the circulating medium, would be greater than at present. 

In Massachusetts various measures have been resorted to, for 
the protection of the community against the dangers arising 
from an ill-regulated currency. Those which are now in force 
are well deserving attention. 

By an act passed in 1799, it is provided as follows : ' That 
from and after the passing of this act, no person shall subscribe 
to, or become a member of any association, institution, or com- 
pany, or proprietor of any bank or fund, for the purpose of 
issuing notes, receiving deposits, making discounts, or transacting 
any other business which incorporated banks may or do trans- 
act, by force of their respective acts of incorporation, unless 
such person shall be authorized by law so to do. And if any 
person not authorized, shall hereafter subscribe, or become a 
member or proprietor as aforesaid, he shall forfeit and pay, for 
every such oiFence, the sum of one thousand dollars, to be re- 
covered by any person who shall sue therefor, in an action of 
debt ; one half thereof to his own use, and the other half to the 
use of this Commonwealth. And all notes and securities for 
the payment of money or delivery of property, made or given 
to any such association, institution, or company, not authorized 
as aforesaid, shall be null and void.' 

Since the passage of this law no person or association can 
exercise any powers of a bank, without special authority from 
the legislature. The propriety of prohibiting any persons who 
please from receiving deposits and making discounts, may well 
be questioned. It is dot perceived that these branches of 
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banking, which may be exercised distinctly from the issue of 
bank notes, require this sort of regulation. The community 
runs no more risk from individuals receiving deposits and loaning 
money, than from the exercise of any other commercial business. 
It seems, therefore, inexpedient to restrain the employment of 
capital for these purposes. The evil to be remedied is that of 
individuals issuing their own notes to circulate as money. The 
prevention of this evil does not require the entire prohibition of 
all banking operations. The writer of the pamphlet to which 
we have already referred, opposes with great ability the prohi- 
bition to receive deposits and make loans. 

The legislature, having thus confined banking to institutions 
incorporated and regulated by itself, governs all the banks which 
it incorporates by one general law. The statute of 1829, before 
mentioned, embraces most of the provisions of former laws, with 
some few alterations and additions. It is not, therefore, a new 
system, but merely a revision of the former one. Having, in 
an early number of our journal,* presented a full abstract of this 
statute, we shall not repeat any of its provisions in this place, 
except those which we propose to examme. 

The first provision in the statute bearing upon the present 
subject, is that contained in the third section, which provides 
that no bank ' shall go into operation, make discounts, loan 
money, emit bills or promissory notes, until fifty per centum, at 
least, of its capital stock shall have been paid in gold and silver 
money, and existing in its vaults, which shall have been ex- 
amined by three commissioners appointed by the governor, 
whose duty it shall be, at the expense of the bank, to examine 
and count the money actually in the vaults, and to ascertain, by 
the oaths of a majority of the directors of said bank, that its 
capital has been paid in by the stockholders of said bank, toward 
payment for their respective shares and not for any other purpose, 
and that it is intended to have it therein remain as part of said 
capital, and to return a certificate thereof to the governor ; and 
no loan shall be made to any stockholder until the full amount 
of his shares shall have been paid into. the bank; and it shall 
not be lawful for any bank to have owmg to it, on loan on a 
pledge of its own stock, a greater amount than fifty per centum 
of its capital stock actually paid in ; and no part of the ca])ital 

^ Am. Jurist, Vol. I, p. 369. 
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stock of any bank shall be sold or transferred, until the whole 
amount thereof shaD have been paid m.' 

The provisions in this section, though sometimes, no doubt, 
evaded, do yet aflford the public some protection. For while 
the act of incorporation regulates the amount of capital, and the 
general law provides that half of the capital shall be paid in in 
specie before its banking operations commence, it can scarcely 
happen, without intentional fraud on the part of the directors, 
that the bank will go into operation without the bona fide pay- 
ment of a considerable proportion of its capital. In New York 
no bank can make loans or discounts until all its capital is paid in. 

The fifth section provides that ' the total amount of debts 
which any banking corporation shall at any time owe, whether 
by bond, bill, note, or other contract, shall not exceed twice the 
amount of its capital stock actually paid in, exclusive of sums due 
on account of deposits, nor shall there be due to any corporation 
at any one time, more than double the amount of its capital 
stock actually paid in. In case of excess of debts so due from 
said bank, the directors under whose administration it shall 
happen, shall be liable for the same in their private capacities.' 

This regulation of the amount of business to be done by a bank 
by the amount of its capital, is undoubte^y judicious. The 
propriety of some regulation of this kind, is now well under- 
stood in all parts of our country, though the provisions are 
various. Thus the United States Bank is only allowed to owe 
the amount of its capital beyond its deposits. In Connecticut, 
banks can only owe fifty per cent, beyond the amount of. their 
capital and deposits. In New York, the loans and discounts of 
any bank are not allowed to exceed two and a half times the 
amount of capital paid in. In Louisiana, like Massachusetts, the 
amount due to a bank, is not allowed to exceed twice the amount 
of its capital. 

It is worthy of remark, that the banks of Massachusetts gen- 
erally, in construing the rule just cited, do not consider the 
balances due from other banks, and the notes of other banks on 
hand, as a part of the amount due to them within the limitation. 
Thus if a bank with a capital of f 500,000, had due to it for 
money loaned, $1,000,000, and had on hand notes of other 
banks to the amount of $50,000, and balances firom other banks 
to the amount of $50,000 more, its officers would not consider 
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it as having violated the provision of the law. This construction 
is undoubtedly convenient, and perhaps reasonable. For as the 
amounts due from other banks may be converted into specie at 
any moment, and therefore are of the same value as specie in 
the vaults of the bank, it seems unnecessary to put every bank 
to the trouble of every moment calling for payment for every 
small amount due from every other bank, m order to comply 
with the letter of the law. Besides, if every bank were obliged 
to consider the bills of other banks which it receives, as a part of 
the amount due to it under the limitation of the statute, it would be 
veiy often obliged to refuse deposits of the bills of otlier banks, for 
fear of increasing the amount due to it above the limited amount. 

It is also worth remarking, that the amount which every bank 
may owe, bemg twice the amount of its capital, does not seem 
very skilfully proportioned to the amount which may be due it, 
which is also twice the amount of its capital. For it is obvious 
that a bank owing twice the amount of its capital, ought, if its 
capital remains entire, to have three times the amount of its 
capital due to it ; deducting the value of its real estate, specie, 
and other property exclusive of debts due to it, which usually 
form a small proportion of its capital. Thus if a bank have a 
capital of one million, and owe two millions, it will have funds 
enabling it to lend three millions, with tlie deduction above 
mentioned. 

The fourth section enacts, * that the amount of bills issued by 
any bank shall not at any one time exceed twenty-five per 
centum, beyond the amount of the capital stock actually paid in, 
and no loan or discount shall be made, nor shall any bill or note 
be issued by said corporation, or by any person on their account, 
ia any other place than at die said bank.' The propriety of 
limiting the issues of a bank by a regard to its capital, is obvi- 
ous. The present regulation, however, as it respects the great 
majority, perhaps all of the banks, in Massachusetts, is at present 
almost nugatory ; for probably no bank in the state, whose cap- 
ital is unimpaired, could, under existing circumstances, get into 
circulation to any advantage, notes to the amount allowed. 
This is evident from the last return for June, 1830. At that 
time but one bank in the state had in circulation bills to the 
amount of its capital, a majority of them in number, including 
all the large banks, had less than fifty per cent, of their respect- 
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ive capitals in circulation ; scarcely any of the large banks had 
as much as twenty-five per cent, in circulation ; while the whole 
amount of notes of all the banks in circulation, being $5,124,090, 
was less than twenty-seven per cent, of the whole amount of 
capital, which was $19,295,000. It is also evident, from the 
returns, that a much larger proportion of the profits of the small 
banks is derived from their circulation than of the large banks. 
Some of the' small banks probably w^ould not renew their char- 
ters, if their issues were restricted to the same proportion of their 
capital as the large banks now actually keep m circulation of 
theirs, or even to the average proportion through the whole 
state. It is also clear to us that if tlie other regulations of banks 
in Massachusetts are observed with good faith, and the banks 
conducted with only moderate skill, there will be little danger of 
the failure of any bank, although its issues should amount to 
twenty-five per cent, more than its capital. Still, as such an 
amount of issues is unnecessary in order to enable a bank to 
make loans to the extent allowed by law, we think the limit 
ought to be placed lower, — certainly they ought to be prohibit- 
ed from, exceeding the amount of the capital. We should, 
however, hesitate to fix the limit so low as to render any large 
part of the small banks in the state incapable of continuing 
their operations. In New York, banks are only restrained fi-om 
issues of notes or bills put in circulation as money, exceeding 
twice the capital paid in. 

The sixth section of the act prohibits banks from engaging in 
trade or commerce. The propriety of confining banks to bank- 
ing business, is too obvious to require comment. 

The eleventh section provides ' that in case the ofiicers of 
any banking corporation aforesaid in the usual banking hours 
shall refuse or delay payment in gold or silver money of any note 
or bill of said corporation there presented for pa}anent, tlie said 
corporation shall be liable to pay as additional damages at the 
rate of twenty-four per centum per annum for the time during 
which such payment shall be delayed or refused.' This simple 
and efficacious remedy was first provided in 1809. It can 
scarcely be doubted that it has increased the care and vigilance 
of banks to provide against even a temporary stoppage of pay- 
ment ; and has assisted to secure the community against any 
measure of that kind. In Louisiana, a bank refusing specie 
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payment, is obliged to pay interest at the rate of twelve [ler cent, 
per annum. The act incorporating; the Bank of tlie United 
States, also provides in case of a refusal by die bank to pay in 
specie, any of its notes, bills, or obligation, or moneys received 
by it upon deposit, that the bank shall be liable to pay interest 
upon the debts of which specie payment was refused, at the rate 
of twelve per cent, per annum, until the same is fuUy paid. 
The Massachusetts law is defective in making no provision for 
a refusal to pay depositors.* 

The seventeenth section gives any committee appointed by 
the legislature for tlie purpose, a right to examine the doings of 
any bank. K on this examination and a hearing of the corpo- 
ration, the legislature determines that the bank has exceeded its 
powers, or failed to comply with die laws, its charter is declared 
forfeit. Any officer of the bank or other person having charge 
of its books or property, refusing or neglecting to exhibit them, 
or obstructing the examination, is punishable by fine and im- 
prisonment. No argument is required to prove the propriety of 
these provisions. 

The twenty-seventh section contains a provision that every 
bank, annually, shall make a return to the secretary of state, 
under the oath of the cashier and directors, of the state of the 
bank. The form of this return we have before given.* An ab- 
stract of the returns from all die banks is then made out by the 
secretary, and a copy of it sent to every bank in the state. This 
system was first introduced in 1813. It is one of the most 
important provisions in the act. It enables every bank to judge, 
in some degree, of the situation of every other bank in the state. 
And although there might be much mismanagemeat in the affairs 
of a bank, which would not appear from the return, yet it would 
show at once whether the legislative regulations as to the amount 
of debts, bills in circulation, &c. had been transgressed. Be- 
sides, the very circumstance of this annual return's being re- 
quired, must render the officers of the institutions not only more 
circumspect not to transgress the regulations of the law, but also 
more careful to conduct their affairs with skill and prudence. 

* The writer of an able article on Banks and Currency, in the American 
Quarterly Review, for December, 1830, is incorrect in stating that the Massa- 
chusetts law applies to a neglect or refusal to pay deposits. 

* American Jurist, Vol. 1, p. 373. 
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The knowledge which the officers of every bank have that they 
are under the perpetual and vigilant inspection of other banks,' 
the legislature, and the public, must mfluence their management 
more powerfully, probably, than any other measure which could 
be devised. 

Returns of the state of every bank to some public authority, 
have been found in practice so beneficial, that they are now 
required in many of the states. Maine, New Hampshire, Ver- 
mont, Connecticut, Rhode Island, New York, Pennsylvania, 
Maryland, Virginia, Georgia, and probably others, require such 
returns. The secretary of the treasury of the United States is 
authorized, at any time, not oftener than once a week, to require a 
statement of the situation of the Bank of the United States. 

We have thus noticed the most important regulations in Mas- 
sachusetts for the protection of the public against the misman- 
agement of banks. - Another provision seems to us to be want- 
ing. In case of the failure of any bank, all its property and all 
management of its affairs, ought to be taken immediately from 
its officers, and vested in commissioners, to be appointed by 
some public authority, as the governor or the judges of the Su- 
preme Court. These commissioners should be required, as 
soon as possible after takmg possession of the property of the 
insolvent institution, to publish a statement of the situation of 
its affairs, in order to prevent speculation in its bills, then to 
collect the debts due to it, and finally to divide the proceeds of 
its funds among its creditors. It is not necessary, in this place, 
to enter into the details of the measure suggested. The propri- 
ety of some provision of the kind is very obvious. In case of 
the failure of any bank, without such a regulation, the manage- 
ment of its affairs will be continued by its directors, who are, in 
all probability, debtors to the institution. After the bank has 
become notoriously insolvent, it is an obvious policy for them not 
to sustain the credit of its notes, by presenting to the public a 
fair statement of its actual situation, but to allow them to. depre- 
ciate as far as possible. By this means the managers of the 
institution are enabled to buy up the bank paper at a large dis- 
count, and pay their own debts with it at par. It may even 
happen that the notes of the bank will be bought up at a large 
discount for the bank itself. If any of the directors have failed, 
owing the bank, as is likely to be the case, it is also manifest 
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that they are not the proper persons to manage its afiairs, and in 
their capacity of directors, compromise the claims against them- 
selves. It is not, perhaps, necessary to show all the modes of 
mismanagement of which the directors of a bank may be guilty, 
after its failure. It is needless to prove that the persons whose 
fraud or want of skill have caused the bank to stop payment, are 
not the persons whom its creditors would wish to wmd up its 
afl^s ; and that all the arguments which may be used to show 
that individuals who are insolvent ought to have the care of their 
property taken out of their hands, apply, with at least equal 
weight, to the directors of insolvent banks. 

We have already noticed some of the regulations of banks in 
New York, resembling those of Massachusetts. Besides these 
there is another recendy introduced, which is, we believe, pe- 
culiar to that state. Every .bank incorporated by New York is 
required to pay an annual tax of one half per cent, of its capital 
to the state treasurer, until it amounts to three per cent. The 
tax on all the banks constitutes a fund, which is applied to pay 
so much of the debts of every bank becoming insolvent, as 
remains unpaid after applymg the funds of the bank to this 
purpose. This fund is invested, and its income, after deductbg 
the salaries of the bank commissioners, is paid to the banks 
respectively, in proportion to their payments to the ftind. In 
case of the fund's being reduced, in consequence of the insolv- 
ency of any bank, the payments are to be renewed, until it is 
made good. The money paid by each bank, after deducting a 
ratable part of all payments from the fund, is to be paid to it at 
the expiration of its charter. 

A writer in the American Quarterly Review objects with 
sound reason to this plan of New York. He says, *This must 
have a tendency to encourage excessive issues of paper, which 
could not be sustained if restmg only on the credit of the bank 
by which they are made. But, unacquainted as we are with 
the reasons alleged in favor of ttiat measure, it appears to us 
unjust; first, by making institutions properly managed, respon- 
sible for the conduct of others at a great distance, and over which 
they have no control ; second, because, on account of the dis- 
proportion between the aggregate of the circulation and deposits 
of the city and country banks respectively, the first are made to 
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pay in the safety fiind, about twice as much in propoitioQ as the 
country banks.' 

K it were correct in principle to make the banks thus guar- 
anty each other's sohrency, the means adopted in New York to 
carry it into efiect, seems objecticmable, as being unnecessarily 
complicated. A tax is to be collected, for six )rears, of every 
bank, the fund is to be invested by the state authorities, who are 
to receive the income, and then pay each bank its part. Would 
it not be more simple, and equally effectual, whenever a bank 
became insolvent, to assess the amount of the deficiency of its 
funds to pay its debts, directly upon the solvent banks, so regu- 
latbg the assessment, however, that no bank should have ever 
to pay more than it would under the present system ? Under 
such an arrangement, it is true, that it might happen that the 
bank failing would not have paid any part of the loss, while 
under the present system it might have paid three per cent, 
of its capital towards it. But as it is evident that banks can 
employ their capita! more profitably to themselves than any 
public officer can, we should think there could be little doubt 
that they would prefer to pay assessments as losses might 
occur, rather than have them invested in a fund under state au- 
thority. 

In 1812 an act was passed in Massachusetts, imposing a senii- 
annual tax upon the banks, in the state, of one half of one 
per cent., that is, one per cent, yearly, upon the amount of their 
capitals. This tax has continued to the present time, and it is 
now the jH-incipal source of the revenues of the state. Ac- 
cording to the returns of June, 1830, the tax for that year must 
have amounted to $192,950. The previous year it must have 
been $204,200. 

The privilege of issuing notes for the purpose of circulation, 
is, no doubt, a proper subject of taxation, because this privilege 
is exclusive to the incorporated banks. The writer of the 
pamphlet, from which we have made the above extract, objects 
to the tax on banks, as imposed in Massachusetts. While he 
admits that the privilege of issuing notes to pass as a currency 
may be fairly taxed, he denies the propriety and justice of 
taxing the right of receiving deposits and making discounts. 
He contends, with great strength of argument, that all the 
operations of banking, except that of issuing notes, to pass as 
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currency, ought to be left open to any individuals or corpora- 
tions that are desirous of exercising them. He therefore 
objects to the law of Massachusetts, already referred to, which 
prohibits the exercise of any banking operations by any persons 
or associations except the incorporated banks, mamtaining that 
it should be the policy of the state to attract capital to the 
business of banking, as far as it consists in receiving deposits 
and making discounts, and not to repel it ; — and contends that 
the more extensively diis busmess is conducted, the better for 
the public. We have only room for a part of the reascming. 

* The only ground on which the bank tax can be justified, is, 
that it is a tax upon bank circulation. Such a tax is justifiable 
and proper : it is a tax upon the gain, derived fi'om the substitution 
of bank notes ibr specie, as a circulating medium, and which 
seems, of right, to belong to the body politic, rather than to any 
number of individuals. It is a tax of perfect equality. The 
ofiice of the circulating medium is to facilitate the exchange of 
commodities ; all property exchanged under the process of circu- 
lation, contributes equally to the tax imposed upon it. 

* It is entirely otherwise with a tax upon bank deposits, or bank 
discounts ; a tax upon bank deposits is a tax upon the small 
number of individuals, owning the money deposited. But for 
this tax, the banks would allow to their depositors, as interest, all 
which they can afford to pay the state, as a tax. Such would be 
the necessary effect of a free competition. 

^ A tax upon the right of making discounts, through a bank, is 
in the highest degree unequal and impolitic. It is unequal and 
unjust, because it is a tax upon the property of the holders of bank 
stock, from which the property of other individuals, employed in 
the same business, that of loaning money, is exempt ; and because 
it is a tax upon capital employed in the business of banking, from 
which other capital is exempt. 

' Bank capital consists of money, which the proprietors do not 
choose to employ themselves, but have established as a fund, to be 
employed by the active and enterprising classes of society. It is 
thus placed where those classes can command it, at their pleasure, 
either in the way of loan, or by discounting their business paper. 
Abundance of such capital is, in the highest degree, favorable to 
public prosperity, by exciting industry and extending trade. A 
tax upon bank capital, as such, is a tax upon the fund destined to 
pay the wages of labor, and to keep in motion the wheels of 
commerce; it thus operates unfavorably upon all industry, and 
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upon all trade; in other words, upon all the interests of the 
Commonwealth. Abundance and cheapness of capital, and high 
wages of labor, act favorably and reciprocally upon each other, 
and, when united, are evidence of the happiest condition of politi- 
cal society. High wages stimulate industry, and thus add to the 
accumulation of comforts and capital ; a tax upon bank capital, 
therefore, is an indirect tax upon the working classes of society. 
Any mode of raising revenue is preferable to one which touches 
the vital springs of industry.' pp. 28 — 30. 

After some statements and calculations, showing how heavily 
the present mode of taxation presses upon the banks having a 
large capital, and the effect which it has had in driving capital 
from banking, and inducmg large banks to diminish their capi- 
tal, and in increasing the number of small banks, he proposes 
that no bank, having the privilege of circulation, should be 
established with a less capital than $600,000, that the amount 
of notes to be issued by a bank should be limited to one-third 
of the amount of its capital, and that the tax should be three 
per cent, a year upon the limited amount of circulation, and that 
banks which had not the privilege of issuing notes for circula- 
tion, should pay no tax, and that those having the privilege, 
might increase their capital without increasmg their tax, if their 
privilege was not increased. He seems, however, to admit that 
it is scarcely advisable to refuse to renew the charters of the 
existing small banks, but merely wishes to limit their circulation 
to one third of their capital. ' This,' he says, ' will very much 
increase the security of the public ; as it will not only reduce 
the amount of circulation, compared to capital, to a safe standard, 
but will take away all inducement to establish a bank for the 
sake of the circulation ; at the same time it will afford no bank 
any just cause of complaint, as it will put all on a ground of 
perfect equality.' 

The effect of the measure proposed would, of course, be to 
reduce the circulation of some of the small banks, and probably 
to increase that of the larger banks. Indeed most of the small 
banks would probably decline continuing their existence under 
the proposed regulation. 

We have already expressed ourselves in favor of limiting the 
issues of every bank by a regard to its capital, and making the 
limit lower than at present. But we think the writer of the 
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pamphlet has placed it much too low. As it respects refusing 
to continue the existence of the small banks, it seems to us that 
the legislature is bound to grant an extension of charter to all, 
unless there are peculiar reasons, arismg out of the situation or 
conduct of any bank, which render an extension unadvisable. 
Whether it is expedient to incorporate any new bank, with 
a capital so low as $100,000, now the smallest capital, may 
depend in a great measure upon the particular circumstances of 
tfie place for which it is applied for. That a banking capital of 
that amount may, in many instances, be employed with great 
advantage to its owners, and benefit to the vicinity in which it is 
placed, while a larger capital would not yield a common profit, 
we presume will scarcely be disputed. We should doubt very 
much the expediency of passing a general law that no new 
bank should be mcorporated with a less capital than $500,000 
or $600,000. 

The experience of this state, during the last ten years, does 
not afibrd any reason for apprehension that banks, chartered 
under the present system, even without any change, will prove 
injurious to the public. During that period only two banks, the 
Sutton and the Belchertown, have stopped payment. We know 
not how much the public has suffered by these corporations. 
The Sutton Bank has proved solvent, though the acts incorpo- 
rating both of them have been repealed. If we suppose that the 
creditors of these banks suffered a loss by them equal to the 
whole capital of the Belchertown Bank, or $100,000, which 
is far beyond the real amount, the whole loss to the public would 
be little more than one half of one per cent, on the whole banking 
capital of the state in ten years, or one twentieth of one per cent, 
per annum. To whatever cause the failure of these banks was 
owmg, it certainly is very questionable whether to avoid a loss 
so slight as this, it would be desirable to give up the advantages 
of having small banks conveniently situated in different parts of 
the country. 

Whatever may be the cause of the successful operation of the 
Massachusetts banks durmg the last ten years, whether it is the 
state legislation, greater skill in the management of the mstitu- 
tions, or the operations of the banks in Boston, or from all 
these causes combined, the fact is certain that the public has 
suffered but very slighdy from their mismanagement. And there 
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seems to be every reason to suppose that the same causes which 
have produced these results will continue to operate. These ten 
years, it should be remembered, include a period of very great 
embarrassment and distress in the commercial and manufactur- 
ing interests. Yet all our banks continued firm during that pe- 
riod. 

The present tax on banks is high. And although we are not 
prepared to agree with the writer of the pamphlet, either as to 
the limit of circulation, or the rate of tax proposed by him, yet 
we coincide with him in the opinion that the tax ought to be 
laid on the circulation. It might be worth while for the legisla- 
ture to consider whether the tax might not be in the form of a 
percentage on the actual circulation of every bank, calling the 
circulation, the greatest amount of its notes out at afiy one time 
during the year preceding the date of its return. We doubt, 
however, whether the legislature of the state will consent to any 
measure which will directly diminish the amount of the tax on 
banks, or which will increase the tax on the country banks, and 
diminish it on the banks in the seaports. 

The provisions which we have mentioned, in the Massachu- 
setts laws, for securing the payment of a specie capital into 
every bank, for limiting the amount of its issues of bills, and of 
debts due from and to the bank by the amount of its capital ; 
the provisions restraining these corporations from trading 5 and 
imposing penalties on the refusal to pay their notes on demand 
in specie, and requiring them to make annual returns of their 
situation, which are afterwards to be made public, — appear well 
adapted for their object. The act errs, however, in legislating 
too much,— - m attempting to regulate the details of the manage- 
ment of banks in unimportant particulars, which have no ten- 
dency to secure the safety of the stockholders or of the public. 
The second section of the act contams a provision, * That 
every bank incorporated by the authority aforesaid, shall be a 
corporation by the name of the President, Directors, and Com- 
pany of the Bank, (the blank to be filled as the case 
may require.)' This is a specimen of that minute legislation 
about trifles to which we have alluded. We cannot see why 
the stockholders of a bank should not be permitted to regulate 
the name of their corporation, as much as a man is to give names 
to his chOdren. This provision strikes us as being the same sort 
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of (^ficious int^fer^^ce by the legislature, as it would be to enact, 
* that the first born legitimate son of every person within this 
commonwealth, shall be caUed John, the second, Peter, &z^. 
and the first bom daughter shall be caUed Mary,' be. &^. 
But the form of name which the legislature has chosen to 
impose upon banks, is very inconvenient. The bank, as a cor- 
p(»rati(Hi, is an individual, but its name, the president, directors, 
and company, is plural. This inconsistency between the indi- 
viduality of the corporation and the plurality of its name occa- 
sions great inconvenience and awkwardness, not only in legal 
instruments and suits to which banks are parties, but also in all 
cases in writing or speaking of particular banks, in which any 
fcmnality or precision is required. This inconvenience is so 
great, that even in giving a certificate of stock, the true name of 
the bank is scarcely ever used, these mstruments usuaUy certify 
that A. B. is the holder of a certain number of ' shares in the 
American Bank,' or the ^Atlantic Bank', as the case may be. 
Now if these certificates were correct, they would run, that A. 
B. is the holder of so many * shares in the President, Directors, 
and Company of the American Bank,' or * the corporation called 
the Presideirt, Directors, and Company of the American Bank.' 
The exact legal name is particularly requisite in a certificate. It 
is true that the certificate has the same legal validity as if tlie 
whole name of the corporation were given. But there seems 
the same impropriety m omitting part of it in this case, that 
there would be in omitting a person's christian name in a deed 
to which he was a party, though no doubt the deed would be 
valid. The truth is that the legal name of every bank is so 
intolerable, that it is scarcely ever used except upon notes. The 
form of certificate of the State Bank, which was probably pre- 
pared with great care to avoid the impropriety of omitting the 
name of die corporation, commences as follows : ' In behalf of 
the President, Directors, and Company of the State Bank, I 
certify that A. B. is holder of dollars, being the fiiU 

amount of shares in the capital stock of the State Bank 

aforesaid.' This certificate is signed by the president. Besides, 
there is an apparent ambiguity in the commcm form of promises 
as now made by banks. All their notes run, the preadent, 
directors, and company of the bank promise to pay. One 
would at first suppose, from tliis form, that the president, direc- 
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tors, and company were partners, promising personally, while in 
truth the promise is the promise only of the corporation. This 
may be thought to be dwelling too much upon a trifle, but if the 
legislature of Massachusetts have thought the subject of sufl5cient 
importance to legislate upon, it surely is worthy a passing re- 
mark in our journal. How the inconvenient form of name now 
in use among our banks, became such a favorite, we know not, 
but it seems as hard to deprive them of the privilege of adopting 
another, if they wish to do it, as it would be to enact that no person 
named Zerubbabel or Jehosaphat should ever change his name. 

The seventh section provides that ' no person shall be a di- 
rector in two banks at one and the same time ;' and that ^ no 
bank shall have less than five, nor more than twelve directors, 
to be determbed by their by-laws.' This is another specimen 
of the same mmute and needless regulation, and many others in 
the act might be pointed out. What possible injury could ac- 
crue to the public from a person's being a director in two banks 
at the same time we are at a loss to imagine. It would not 
often happen that any person would have an opportunity of act- 
ing as director m two banks at once. Yet if the stockholders 
in two banks should think fit to offer the office to the same indi- 
vidual, and he should accept it, what dangerous consequences 
would follow ? Why should the state attempt to regulate the 
number of directors ? Are not the stockholders of each bank 
the best judges of what number of men will be necessary to 
serve them m this capacity ? What but an inordinate desire of 
regulation could have led the legislature to mterfere upon this 
point ? Even admitting that it is proper to prevent banks from 
being managed by a very small number of directors, there seems 
no reason for limiting the number to twelve. It may not be 
important now for any bank to have more than twelve directors. 
Yet circumstances may arise which would render a greater 
number desirable. There seems no more reason for regulating 
the numbel" of directors to a bank, than there is for limiting the 
number of servants which a gendeman may keep, the number 
of hands which a farmer may employ on his farm, or the num- 
ber of journeymen and apprentices which a mechanic may have. 

The eighth section pi:ovides that ' the number of votes to which 
each stockholder shall be entided, shall be according to the 
number of shares he shall hold, in the following proportion, that 
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is to say, for one share, Ga€ vote, and every two shares above 
one shall give a right to one vote more, provided no one mem- 
ber shall have more than ten votes.' This provision was pro- 
bably introduced in order to prevent a ccnnbination among a few 
large stockholders. It is easy, for instance, to see if four persons 
own a quarter part of the whole stock in a bank, and the re- 
maining three quarters are owned by one hundred persons, the 
number of votes being in proportion to their shares, that the 
four stockholders, by combining together, could ahnost always 
obtain a preponderating influence in the bank, by outvoting any 
number of the one hundred who would be likely to attend any 
meeting. It would be almost impossible, without very extraor- 
dinary exertions, to get together twenty-five of the one hundred 
stockholders. Considering these circumstances, it is, perhaps, 
not unreasonable that some limitation should be made to the 
right of having votes in proportion to the number of shares. 
But at the same time it must be admitted that there are dangers 
on the other side. Under the present regulation, a number of 
owners, each of a moderate niunber of shares, can, by combin- 
ing together, outvote a few owners of a much larger number of 
shares. Thus ten stockholders, each owning nineteen shares, 
can outvote nine stockholders who hold a hundred shares each. 
That is, the proprietors of one hundred and ninety shares have 
more weight than the proprietors of nine hundred. The incon- 
veniences which may arise under the present mle, fi-om the 
combination of small stockholders together, appear to us as 
serious as those which it was intended to remove, which might 
arise from the combmation of large stockholders. 

Even upon those who hold large amounts of stock m banks, 
the present rule operates unequally. Thus any stockholder, 
holding a large number of shares, may, by transferring them in 
small lots to a number of persons from whom he can obtain 
proxies, carry a much larger number of votes, than one who, 
with an equal number of shares, does not resort to this expedient. 
We do not know that in practice the rule has produced any 
great inconvenience, though it is well known that persons who 
own shares in a bank which they have pledged in lots to several 
persons, have often by this means obtained a much larger num- 
ber of votes than they could command had the shares remained 
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in their own names. It would certainly be better that every 
bank should regulate this subject by its own by-laws. 

The twelfth section of the same law provides ' that in case of 
any loss or deficiency of the capital stock m any bank aforesaid, 
which shall arise from the official mismanagement of the direct- 
ors, the persons who are stockholders at the time of such mis- 
management, shaH, in their private and individual capacities, 
be respectively liable to pay die same ; provided, however, that 
in no case shall any one stockholder be liable to pay a sura 
exceeding the amount of the stock actually then held by him.' 

The objection to this provision is not so much to what perhaps 
was the intention of the person who drafted it, as to the insuffi- 
ciency of the provision to effect that intention. The stock- 
holders are declared to be liable, in their personal and mdivid- 
ual capacities, in case of loss by the mismanagement of the 
directors. It is clear that if the bank possesses a sufficiency of 
means, after the loss, to pay its debts, there is no necessity for 
any personal liability. But to whom and how are the stockhold- 
ers to be liable ? Are they to be liable to the bank as a corpo- 
ration, so that it may be supplied with means to pay its debts ; 
or is each stockholder to be liable to every creditor of the bank ? 
Is the action to be brought, scire facias, debt, or a bill in equity ? 
Is a judgment against the bank, with a nulla bona returned on 
an execution against it, a necessary preliminary to a suit against 
a stockholder ? Or may the property or person of a stockholder 
be seized without ceremony on a writ or execution against the 
bank ? These are serious questions, and the law ought not to 
have left the answers to them to be found out, as they only can 
be, by expensive litigation. 

There is besides another difficulty which must occur in car- 
rying the provisions of this section into operation. The liability 
for any loss or deficiency of capital stock, arising from the 
official mismanagement of the directors, extends to the stock- 
holders at the time of the mismanagement. The statute seems 
to suppose the mismanagement is a single act referrible to a 
particular point of time, while in fact it will be found that the 
mismanagement is a series of acts extending through months or 
years. During the course of this time many of the stockhold- 
ers may and probably will be changed. Which of them are 
to be liable ? Still farther, the expression, ' official mismanage- 
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ment,' is very vague. Does it mean only infractions of the 
kws regulating banks ? Does it extend to any fraudulent acts ? 
or even to any want of skill or prudence in managing the afiairs 
of the bank ? And, after all, how will it be possible to decide 
in case of the insolvency of a bank whether the whole loss arose 
from the official mismanagement of the directors? Yet it is 
only when the mismanagement is the cause of the loss that the 
persona] responsibility arises. 

The next section provides, ' that the holders of stock in 
any banking corporation aforesaid, in this Commonwealth, when 
its charter shall expire, shall be chargeable in their private 
and individual capacities, and shall be holden for the pay- 
ment and redemption of all bills which may have been issued 
by said corporation, remaining unpaid, in proportion to the stock 
they may respectively hold.' The same objection applies to 
this as to the preceding section, that it does not point out any 
remedy for creditors of the bank. It gives them a right, but 
does not show them any means by which they may vindicate it. 
The provision would, in practice, prove exceedingly inconven- 
ient and unsatisfactory, whatever mode might be adopted for 
carrying it into execution. As each stockholder b only made 
liable for a ratable part of every debt, in order to recover the 
whole of any debt every stockholder must be resorted to. The 
idea of having to make a claim against several hundred defend- 
ants, whether m one or many suits, to collect a debt, would be 
enough to appal the stoutest lawyer. Out of this number it 
would generally happen that some resided at a distance, and 
others in foreign countries, that some were insolvent and unable, 
and others litigious and unwilling to pay their respective quotas, 
A part of every debt must be certainly lost. 

Another defect in the provision we are discussing, is that it only 
makes such persons liable as are stockholders when the charter 
of the bank expires. It is evident that m order to make the 
provision of any practical efficacy, other stockholders should be 
included, for nothing would be easier than for stockholders to 
divide the property of a bank among themselves before the ex- 
piration of the charter, and then transfer their shares to irre- 
sponsible persons. 

The remedy given by this section would, we believe, in prac- 
tice, be found almost iDusory* Indeed it is but too evident that 
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this section apd the preceding are rather assertions of general 
principles m relation to banks, than an application of those 
principles to practice. General provisions of this kind bear 
about the same relation to specific regulations, that a treatise 
upon steam bears to an actual steam engine. However true 
and correct the treatise may be in theory, it has no working 
power in it. 

The same law provides that *no bank shall issue any 
note, bill, or check, draft, facility, or certificate, payable at a 
future day or bearing interest.' Then follows a clause to re- 
strain banks irom taking more than six per cent, interest on any 
note, draft, or security, with a proviso that in discounting drafts 
or bland bills, they may charge the rate of exchange in addi- 
tion to the interest. After this are clauses to restrain banks 
from issuing bills, notes, checks, or drafts, payable in any other 
manner than in specie at the place where the bank is established, 
by making them liable to pay such bills, &c. on demand 
without any previous demand at the place where they are made 
payable. TTien comes a proviso, * that nothing herein contain- 
ed shall extend to any check or draft drawn by the president 
or cashier of any bank within this Commonwealth, or any other, 
bank, either within or without this Commonwealth, for any sum 
exceeding one hundred dollars : but all such checks or drafts 
shall first be presented for payment at the bank on which the 
same shall be drawn, and in default of payment, the holder 
shall be entided to recover against the bank which issued the 
same, the amount of such check or draft,' with two per cent, 
per month additional damages, beyond the usual damages, after 
a refusal of the bank issuing it, to pay it. 

Before considering the supposed advantages of the prohibi- 
tion, at the beginning of the section, against issuing paper 
payable at a future day or bearing interest, we cannot refirain 
from remarking that the last proviso that we have quoted 
seems calculated to render the prohibition itself nearly nugatory. 
For whether the proviso was intended to apply directly to the 
prohibition against issuing drafts payable at a future day, or only 
to the clauses immediately preceding the proviso ; still the proviso 
distinctly recognises the validity of all drafts over a hundred 
dollars drawn by one bank on another, whether bearing interest 
or payable at a fiiture day or not. And nothing could be easier 
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than for any two banks to agree to honor one another's drafts, 
payable at a fixed time, to a certain amount, and thus enable 
each other to elude the prohibition. For it is obvious that a 
draft of this kmd, both to the bank issuing it and to the holder, 
\vill answer all the purposes of a note, draft, facility, or certifi- 
cate, payable at a future day or bearing interest. 

The prohibition of which we are speaking originated in an 
impression which the legislature had that some of the banks 
had, by means of issuing their notes payable at a future day, 
obtained more than legal interest for their money. It had been, 
for some years previous to the passage of this act, a practice in 
some of the banks to borrow money at a low rate of interest, 
and give notes for it payable in six months, a year, or even a 
more distant period. This was evidently convenient to persons 
who had money to lend, and who, for any reason, did not choose 
to lend it on individual security. It was a safe mode of invest- 
ing money for those who had not the opportunity or the ability 
to judge of the credit of individuals. At a time shordy before 
the passage of this act, when money was very scarce, and the 
banks were obliged to curtail their loans, it was supposed that 
some of the banks, instead of lending cash to their customers, 
had lent their own notes, payable at a future day, at four or four 
and a half per cent, interest, receiving from their customers, in 
payment, ndtes at six per cent. The customers who received 
these bank notes on interest, were then obliged to get them 
cashed as they could. It was supposed by the legislature that 
arrangements of this kind were more beneficial to a bank than 
a simple loan of money at six per cent. The legislature, there- 
fore, concluded that the laws against usury were evaded, and in 
order to put a stop to the evasion enacted the provision now 
under consideration. 

We cannot but think that the measure adopted by the legisla- 
ture was narrow and short-sighted. The supposed evil to be 
remedied was the banks obtaining more than six per cent, for 
their money. But the banks do not regulate the rate of inter- 
est. It depends upon circumstances over which they have very 
little control. The issuing, by the banks, of these notes bear- 
ing interest during a great scarcity of money, had a tendency to 
reduce the rate of interest, and to relieve the pressure upon the 
public. This it did in two ways. First, the bank notes, bearing 
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interest, served in some measure the purposes of a circulating 
medium ; and secondly, many persons readily advanced money 
upon these securities, who were reluctant to do so upon the 
notes of individuals. The customer, therefore, who received 
these notes from the bank, was, by their means, enabled to 
obtain cash on better tehns than if he had dealt directly with 
individuals, offering only the security which he gave the bank. 
When the banks.had no money to lend, they assisted their cus- 
tomers by issuing the notes payable at a future day on interest. 
To check this ihode of giving assistance, will, whenever any 
new scarcity of money occurs, increase the public distress. 
The whole profit gained by the bank by issuing these notes on 
interest, in the manner we have described, was merely the dif- 
ference between the interest on the note received by the cus- 
tomer, and that on the note which the bank received from him, 
supposing, as was usual, the notes to be for the same time. 
This profit was not generally more than one or one and a half 
per cent. Suppose, for instance, the note taken of the cus- 
tomer was at six months, the mterest upon it at six per cent, 
per annum would be three per cent. Suppose the banknote to 
be at four and a half per cent, interest per annum, the mterest 
for six months would be two and a quarter per cent. ; if at five 
per cent, two and a half. The profit of the bank by the oper- 
ation would be in the one case three quarters, in the other one 
half per cent. If the notes were at twelve months, the profit 
would be double. The profit of the bank in these cases 
was no more than a fair compensation for trouble and the risk 
of the fiulure of the parties to the note. It seems doubtful 
whether these transactions were usurious, for the bank did not 
lend or pretend to lend money. All that the bank lent was its 
credit. If the bank notes given had been at the same rate of 
interest as the paper received, the bank would have made no 
profit at all by the transaction, and would have runlhe risk of 
the failure of the parties to the note, without a possibility of 
compensation. 

But supposing the issuing of interest notes, under the circum- 
stances stated, was an evil requiring a remedy, the remedy 
ought to have been directed solely to the evil, and not have 
overwhelmed, by one sweeping clause, many other negotiations 
not only innocent, but beneficial to the public. A skilful sur- 
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geon would not amputate a limb in order to remove a wart. 
By the clause, under consideration, every bank appears to be 
prohibited from giving any written security for a debt which 
it may owe, payable at a future 
another bank, under the proviso.) 




now borrow money to be repai^^jj^Kyinfe~day,«ti|L(<i^^ 
to pay any of its debts at a futur/dOTn)utk can, unae%^X 
statute, if we do not misunderstmd i^give ^Mj^ritten promise \ 
to this efiect. The inconvenieace to which 1^^ and persMs v 
who wish to lend them money ve ex jlped by tl^^lause, is ^-^ > 
vious. We know that the banlfc, •See J(^is proXAi went iot9 ' 
operation, have continued to bomw moi^ejt and agr^i^ to t^^ 
it with a low interest at certainVmes.^ But they ha}(#^eei/ 
debarred from giving their notes, oA^n me most ogfujt?!^ ayi- 
dence of the transaction, both to the bMcand thi*1^5gK^ 

We know not whether the inconvenience 'Wlttfi the clause 
under consideration has occasioned to banks, h^been great or 
small. We object to it upon principle, <»)^owing a needless 
embarrassment in the way of business, -and tending, whenever 
there is a scarcity of money, to increase the pressure upon the 
commimity. It is no answer to this argument to say that the 
banks thrive notwithstanding this provision. If the banks alone 
were concerned the reply would be perhaps satisfactory, but it 
is the public, the lenders and the borrowers of money who have 
reason to complain of the law, and have a right to caD on the 
legislature for redress. 

The Massachusetts law also enacts, ' that no bill or note of 
the denomination of one hundred dollars or less, shaU be 
issued by any bank, unless the same shaD be impressed from 
Perkins's stereotype plate : Provided^ that no greater sum than 
one cent shall be charged for each bill impressed from the class 
of plates on which is the fine writing, nor more than two cents 
for bills of either of the other classes ; but the legislature may, 
at afiy time hereafter, authorize and require the use of any other 
plates.' 

Without meaning to question the excellence of Perkins's ste- 
reotype plate, we have some doubts as to the policy of this pro- 
vision. To secure the public against the circulation of counter- 
feit bank notes, is an object of great importance. The means 
by which this end is to be effected, seem to us very different 
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from those proposed by the legislature. It is the interest of the 
banks, no less than of the public, that their notes should be so 
made as to prevent, as far as possible, the successful counterfeit- 
ing of them. Persons interested in banks usually understand 
this, and exert themselves to have the engraving on their notes 
of a kind which shall render imitation difficult. The number 
of bank notes used in the country is so great, that it is a great 
object to devise pew means for rendering them more difficult to 
counterfeit. Great exertions have been made by different 
artists to effect this object. To render it imperative upon all 
the banks to engrave tlieir notes from a particular plate, tends to 
put an end to all competition, and of course to future improve- 
ments in the engraving of notes. And not only so, but the 
using one plate in all bills in the state, makes its counterfeiting a 
more important object with ill disposed persons, for the coun- 
terfeiting one plate will serve for all tlie banks in the state. The 
legislature should aim to encourage improvements in bank note 
engraving, not to discourage them by a monopoly. 

Another effect of the provision in question is to make the 
banks pay a high price for printing their notes ; for the proprie- 
tor of the Perkins plate, having a perfect monopoly, can of 
course always charge the highest price mentioned m the act, 
even should it be more than double or triple the common price 
of such printing! 

If it is proper that the state government should regulate the 
prmting of bank notes, it would seem to be sufficient to require 
every bank to have the plates which it proposes to use, approved 
by some officer of the government, as the Secretary of State. 

The legislation on banking is one of serious importance in the 
United States at the present time ; for now is the time to fix 
our currency in its present sound and healthy character, and to 
prevent forever the recurrence to stop laws, tender laws, and 
unredeemable paper money. We should pass all reasonable 
limits, if we should attempt to consider all the vai-ious statutes 
of the several states in regard to banking. We have already 
noticed some of the leading provisions in ^ese laws, particularly 
those in the statutes of Massachusetts and New York, which 
we believe, are the most important acts recently passed upon 
the subject. 
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ART. VII.— RULES OF EVIDENCE. 

NO. II. 

Incompetency of Witnesses from Infamy of Character. 

* There are many offences which our law considers such blem- 
ishes on the moral character, as to incapacitate from giving evi- 
dence in courts of justice ; as treason and every species of the 
crimen falsi^ such as forgery, perjury, subornation of perjury, &c. 
and other offences of the same kind, which involve the charge 
of falsehood, and affect the administration of justice.' Individ- 
uals convicted of those crimes, upon whom judgment has been 
passed, are said to be incompetent from infamy of character, 
and are not even heard.* 

The evils of this rule may be enumerated in a few words. 
To the extent of its operation, it licenses the commission of any 
and all crimes in the presence of, and upon persons thus con- 
victed, (none but convicts being present) and completely annilii- 
lates all rights of person or property, where those rights can only 
be established through the medium of this sort of evidence. The 
benefits of a contrary rule would, of course, be the prevention of 
those evils. 

The object of courts being to ascertain the truth, and the only 
evil to be guarded against being wrong decision, it is perfectly 
immaterial, what, or how infamous the witness may be, provided, 
when called on the stand, he speaks the truth. This being the 
only object of the introduction of any witness, it follows, that if 
a person convicted of theft be equally likely with any other 
individual not so convicted, to state the truth, he answers equally 
well the purpose of his introduction, and should be heard. In- 
famy of character, no more than deformity of body, affords a 
valid reason for rejecting testimony which is probably true. 
However desirable it might be that none but witnesses of high 
moral character should ever be introduced, it would undoubtedly 
be still more desirable, that no occasion should arise for 
the introduction even of such testimony ; that is, that litigation 
should cease. But as this is utterly hopeless, and as it is impos- 
sible to foresee every dispute which may arise, and to pre-ap- 



» 1 Phil. Ev. 24. 
VOL. V. NO. IX. 13 
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pomt the testimony, and, as there are frequently no witnesses 
of a contested transaction but those whose characters are thus 
tainted with infamy, the question occurs whether the ends of 
justice would be better served by the introduction of such testi- 
mony, however dangerous it may be, than by its rejection. If 
other testimony be attainable, this will never be introduced. It 
might as reasoqably be supposed, that a party would prefer the 
interests of his opponent to his own, as that he would mtroduce 
secondary, when the best evidence was within his reach — a 
man of less, when one of more credit, might be obtained. The 
question, therefore, is, whether, when as full evidence as by- 
possibility might exist, cannot be obtained, we shall reject that 
which actually is within our power ; whether the light of the sun 
being unattainable, total darkness should be preferred to the dim 
and uncertain light of the twinkling stars. 

In discussing every question of exclusion, the argument for 
general admission is so cogent, that the burden of proof un- 
doubtedly lies on the objecting party to support his position ; to 
show a preponderance of evil resulting from the admission of 
the evidence, which he would reject. 

The strongest objections which can be urged against the 
admission of a witness convicted of crime, are, a presumed ' want 
of truth inferred from the moral turpitude displayed in the com- 
mission of previous crimes, and the inefficiency of moral restraint^ 
in such witness, and the probability that, if he should testify un- 
truly, the judge of the facts will, from some cause, place undue 
reliance on this evidence ; for if the witness testify truly, or if no 
more than proper credit be given to his statements, the rights of 
the parties or the interests of the community will not suffer. In 
other words, the advocates of exclusion say that there is prepon- 
derant probability that the witness will perjure himself, and that 
his perjuries will be credited. 

To justify this result, it is inferred, from the commission of 
one crime, that the individual will commit perjury. It is unde- 
niably correct, that the fact of a witness's having once violated 
the laws of morality, is a good reason why less reliance should 
be placed on his statements, than on those of an individual of 

* * It cannot reasonably be expected that such a person would regard thfe 
obligation of an oath. By the turpitude of his conduct he has shown that he 
is regardless of all laws, human and divine.' 1 Starkie, 82. 
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unimpeachable reputation. It is a well known rule of the law, 
that every man is to be presumed innocent till his guilt is estab- 
lished by satisfactory proof. But this rule reverses that statutory 
maxim ; it excludes not for actual, but presumed want of truth, 
and on account of supposed prospective guilt. The convict 
may and can speak the truth. Because a man has committed 
theft, it by no means follows that he will conmiit peijury. Be- 
cause he has violated one law, it is by no means sure that he 
has or that he will violate any or all the laws in the statute book. 
Does the father never again question a child who has once told 
an untruth ? After having once felt the punishment of the law for 
its violation, it by no means follows, that, from some peculiar obli- 
quity of taste, he will again court its punishment. Take the 
case of peijury ; and let the inference be, that, because he has 
once perjured himself, he will do the same the next time an 
opportunity occurs. Who does not perceive such an inference 
rash and unfounded ? Were an individual on trial for theft, 
what magistrate would consider the record of past^ conclusive 
proof of the subsequent supposed theft, m the absence of all 
other evidence ? But this rule of exclusion conclusively infers 
peijury from some precedent delinquency, and it aUows no evi- 
dence to disprove this inference. The case in which the per- 
jury was committed, was one in which the balance of conflicting 
motives induced him to commit the crime ; but it furnishes no 
certainty in a case differently situated. Indeed, unless the 
present penal code be deplorably inefficacious, even in a case 
perfectly similar, the probability is, that having once experienced 
the penalties of the law, he will not again provoke them. The 
commission of other crimes affords still less proof of this species 
of guilt. 

In all cases, where there is no sinister interest, no motive to 
seduce from truth, the worst equally with the best man, is en- 
titled to credence, unless it be considered sound reasoning to 
suppose an effect without a cause. The convict is of the same 
conamon nature, actuated by the same desires, incited by the 
same hopes, and deterred by the same fears, which influence 
the actions of others. The commission of any given crime 
shows that under a certain combination of circumstances, he 
had not sufficient finnness to resist temptation, and affords a 
ground to believe diat where his own interests are m issue (and 
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in no other case) that he would more readily than anotiier yield 
to temptation ; that preventives to crime have less weight with 
him than with others — but not that they have no weight. It is 
a stain on his character, for which a deduction should be made 
from the credit otherwise to be given to his evidence, and of the 
force of which the jury can judge as well as of any other dis- 
crediting circumstances. * 

So stands the argument as to the probability of the truth of 
his statements. If, then, his evidence being necessary, it be 
rejected, certain evil, inevitable misdecision is the result ; while, 
if admitted, the worst that happens is what is sure in the event 
of exclusion : that is, certain, is preferred to doubtful and con- 
tingent evil. 

If then the witness, whether his testimony be true or false, is 
admitted, still, unless undue reliance be placed on his testimony, 
no evil ensues. The position that there will be this error, 
assumes for its basis, either imbecility or dishonesty on the part 
of the judge of fact, and operates only as an argument why there 
should be a change of judges. The evil, remember, is undue 
reliance on this suspicious testimony. The judge, who can in 
other cases weigh and compare testimony, can equally well do 
the same in this. A witness comes forward, having, at some 
previous time, been convicted of perjury. He comes with the 
mark on his forehead. The jury, (if the trial be by jury) are 
cautioned by counsel and judge, and the proof of his recorded 
infamy. Would every word he uttered be received implicidy 
as truth ? Would the danger be that, thus forearmed and fore- 
warned, he alone would be too dangerous to be heard? — so 
dangerous that he must be excluded ? Would not the danger 
rather be, that his evidence, being true, would be disbelieved, 
than that being untrue, it would be credited ? Is there such 
magic in falsehood ? The judge says, this is suspicious, dan- 
gerous evidence, too doubtful to affect the rights of parties ; and 
yet, knowing its doubtfulness, the suspicion adhering to it, for 
fear he shall believe, dare not trust himself to hear it. ' Strike, 
but hear.' To judge, hear. Would he not be better prepared 
to judge of the truth of his testimony after its delivery, than 
before ? The evidence, when disbelieved, is the same as if not 
heard. When believed, the legislator, who establishes such a 
law, assumes, on his part, that he is a better judge of the truth 
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of the statements of an individual of whom he is totally ignorant, 
than the tribunal which sees his manner, hears and compares his 
testimony witli the other evidence adduced, and after this com- 
parison, still believes. 

But to this as to every other rule of law exceptions exist — 
exceptions, which, if correct, show the impropriety of the general 
rule, and which, if incorrect, should be repealed. Accomplices are 
every day admitted, and yet the anticipated evils do not occur. 
In this case proof of present depravity, the fact alone worthy of 
regard, (for past is adduced only to prove present depravity) is 
more clear and decisive than in any other case. Persons for- 
merly convicted may have changed their character, or the con- 
viction may have been erroneous ; but in this case the guilt is 
recent and the proof conclusive. So far, therefore, as present 
depravity is regarded, tlie accomplice is less admissible than the 
convict. Polict^ and necessity are the reasons given for the 
admission of this testimony, as otherwise the greatest crimes 
might escape unpunished. But if guilt be a ground of exclu- 
sion, and if the testimony of persons of such character is too 
doubtful and suspicious to be introduced in civil cases, much 
more should policy and necessity reject such evidence in crimi- 
nal cases, when reputation and even life itself are at hazard. 
Infamy or interest either excludes testimony, says the judge, 
and as proof of this truth, up steps on the stand the accomplice 
confessing his guilt — the traitorous accomplice, who swears 
' under an implied promise of pardon ;' who * has an equitable 
title to recommendation for the king's mercy,' and who to the 
unlearned in the law would seem excluded on the double ground 
of infamy and interest. The taint on the character, the moral 
guilt of the individual, the doubt and suspicion attached to the 
statements of him, who is condemned out of his own mouth, 
are equally great as if the guilt were proved by the production 
of a record. If there be danger from the thief, whose recorded 
guilt is adduced against him, it is none the less because he vol- 
untarily admits his guilt. The law, in a spirit of mercy, says, 
that it is better ten guilty men should escape than one innocent 
man suffer. How important, then, would seem the rejection of 
this testimony to the exclusionist ? But in fact if any judgment 

* Policy and necessity, says Phillips : Policy, and perhaps necessity, says 
Starkie. 2 Starkie, 19 ; 1 Phil. Ev. 31. 
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can be fonned from the experience of centuries, no evil results 
from this rule, or if occasional evil, it is more than balanced by 
its benefits. 

There is still another exception. The convict, if a party to 
a suit, may make an affidavit in his own defence, but not as 
complainant. Here under the very worst mode of testifying, 
when the evidence is given unquestioned, uninterrogated, his 
interests being involved, the convict is aUowed to give his evi- 
dence under the additional disability of interest — as if any con- 
ceivable danger attached to such testimony, were not more than 
double under these circumstances. Yet his affidavit is ad- 
mitted ; and why ? Because * otherwise he would be without 
remedy ;" — a good reason undoubtedly, mdeed the only reason, 
why testimony is ever given ; but equally applicable to the case, 
when, without such testimony, others ' would be without rem- 
edy,' in which case the evidence would be given under infinitely 
less objectionable circumstances. 

The witness, too, whose character for want of truth is noto- 
rious, is admitted, and this want of truth is urged as an argu- 
ment against his credibility. In this case a witness with a 
proved want of truth, is admitted, while in the exclusion of the 
convicted, a supposed want of truth excludes. 

But this exclusion is said to be a part of the punishment 
attached to the offence. As a punishment on the guilty this is 
nugatory — as if an individual, when other motives would not 
restrain, would be influenced by the fear of not being permitted 
to give testimony when the rights of others were concerned. 
The real punishment falls not on the guilty, but on the innocent, 
on him whose misfortune it is to need such testimony, and whose 
rights are impaired by its rejection. 

Objectionable as is the rule, the modes of ' restoring compe- 
tency,' the sovereign remedies by which all danger is removed, 
and the mouth of die witness opened, can scarcely be mentioned 
without a smile. To pass by the sham process of ' confessmg 
errors in the record,' or the mystic virtues of burning in the 
hand, as modes of expelling mendacity, a remark or too may 
be made with regard to the case of pardons, whether by statute 
or under the great seal, the ' most effectual modes of restoring 
competency,'* and which are the only modes in vogue with us. 

1 2 Starkie Ev. 723. * 1 Phil. Ev. 29. 
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The others, though possessiog no ordmary virtue, have been little 
tried here. It would hardly be supposed that a witness would 
be more trustworthy the moment before, than the moment after 
pardon : and indeed it seems (1 Phillips's Ev. 29) that some 
have thought ' that a pardon could only remove the incompe- 
tency and not the blemish.' But such absurd notions have given 
place to more reasonable ideas ; it being now clear that a par- 
don, whether under the great seal, or by act of parliament, 
* makes the witness a new creature, and gives him a new capa- 
city.' If such be the virtues of the great seal, or of parchment, 
(and if such are not the effects, it will be difficult to tell what 
they are) it seems unfortunate that they are not oftener tried to 
the utter removal of all falsehood. However, as a sure, though 
a quack remedy to an imaginary disease, it is not without its use.* 
In the preceding remarks, the case of the accomplice was 
considered an exception to the rule ; although one in reality, yet 
technically considered it is not, as neither the crime, nor the 
punishment, nor the conviction, but the 'judgment alone, creates 
the disability ;' but even then, only in the state where the judg- 
ment was passed. To most it would seem that guilt (when 
proved) should render infamous ; that if there be danger arising 
from the evidence sufficient to warrant its rejection, the rule 
should be coextensive and commensurate with the danger; 
while the criminality or the infamy arising from this criminality, 
be proved by the admissions of the party or by record, whether 
the deed be committed within the jurisdiction of one state or 
another.* One thing is clear, namely, that the rule or the ex- 
ceptions should be abolished. 

* But even this remedy is not wholly free from evil. A pardon is fre- 
quently granted to a criminal ; his punishment remitted, to procure his evi- 
dence against some other. His punishment was right or wrong. If wrongs 
he should on other grounds have heen pardoned. If right, he escapes 
deserved punishment, that thus a chance may be had to punish some worse 
criminal. A certain evil done ; the remission of deserved punishment, that 
good may come, and that good uncertain. It would obviously be better that 
neither should escape. The witness would be just as likely to tell the truth 
without, as with a pardon. The pardon, except as far as by rendering the 
witness a new creature, it alters his cliaracter in some miraculous manner, 
is, in respect to his credibility, mere mummery. 

* In the case Com. v. Green, 17 Mass. 517, it is decided, that a conviction 
in another state does not render the witness incompetent. In Maryland the 
decisions are the other way. 
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DIGEST OF RECENT DECISIONS. 



WENDELL'S REPORTS of Cases in the Supreme Court and Court for 
the Trial of Impeachments and Correction of Errors in the State of New 
York. The principal cases in Vols. IL III. and IV. 



ABANDONMENT. See Insurance, 24 — 29, 34. 
ABATEMENT. 

1. Where an issue of fact on a plea in abatement is found against 
the defendant, the judgment is final, and not a respondeas ous- 
ter. Height V. Holley, 3 Wend. 258. 

2. The pendency of two suits for the same cause of action cannot 
be pleaded in abatement of each other, unless commenced at the 
same time. 76. 

ACCESSARY. See Murder. 

ACCORD AND SATISFACTION. 

The acceptance in full satisfaction by a creditor of the note of a 

third person for the whole amount due on a previous note given 

by his debtor, is an extinguishment of the original consideration ; 

and such acceptance may be plead in bar to a recovery on the 

original note. Booth v. Smith, 3 Wend. 66. 
ACTION. 

1. An action will not lie against an officer of the army, on his 
promise to pay a reward offered for the apprehending a deserter, 
he acting in his official capacity, and as an agent of the govern- 
ment. Belknap v. Reinhart, 2 Wend. 375. 

2. Where a feme covert has a separate estate vested in a trustee, 
and services are rendered on the estate, and credit for such serv- 
ices is given to her^ the husband is not liable to an action for 
such services. Stammers v. Macomb, 2 Wend. 454. 

3. On a promise to take the assignment of a judgment when ob- 
tained, and pay the amount thereof, an action will not lie until 
after a tender of such assignment. Payne v. Lansing, 2 Wend. 
525. 

4. The rendition of the judgment alone in such case gives no 
cause of action ; and where the defect appears in the declaration, 
it may be taken advantage of by general demurrer, lb. 
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5. An action for a false return will not lie against a sheriff for re- 
turning an execution nulla bona^ where the property of a firm is 
levied on by virtue of an execution against one of its members, 
and previous to a sale, an execution against the firm comes to the 
hands of the sheriff, under which the property levied on by virtue 
of the first execution is sold and exhausted. Dunham v. Mur- 
dock, 2 Wend. 553. 

6. A parol enlargement of the time set in a sealed instrument for 
the performance of covenants is good ; but where there is such 
enlargement of a condition precedent, the party loses his remedy 
upon the covenant itself, and must seek it upon the agreement 
enlarging the time of performance. Langworihy v. Smith, 2 
Wend. 587. 

7. Debt and not assumpsit is the proper form of action for the re- 
covery of money from a stizke holder of a bet on a trotting match. 
McKeon v. Caheriy, 3 Wend. 494. 

8. The action may be maintained, although the plaintiff in fiict 
acted 33 the agent of others in making the bet. lb, 

9. The proceeds of real estate placed by a father under the control 
of a son for the benefit and support of a daughter who is ^feme 
covert, cannot be recovered in an action at law in the name of 
the husband and wife ; the remedy is in equity. Duval v. Oh 
venhoven, 4 Wend. 561. 

See Parties ; Common Carrier, 9; Assumpsit, 22, 23; Action 
ON the Case, 16 ; Insurance, 33 ; Trover, 2, 3 ; Surety, 2. 
ACTION ON THE CASE. 

1. An action on the case will lie for the assertion of a falsehood 
with a fi^audulent intent as to a present or existing fact, where a 
direct, positive, and material injury results firom such assertion. 
Benton v. PraU, 2 Wend. 385. 

2. Where a contract would have been fulfilled but for the false 
and fi'audulent representation of a third person, an action will 
lie against such person, although the contract could not have 
been enforced by action. lb. 

3. The owner of a vessel navigating a river, having it in his power 
to avoid collision with another vessel, and thus avoid an injury, 
refusing or neglecting to exercise the power he possesses, is 
guilty of negligence, and liable to respond in an action on the 
case, although the vessel damaged has the wind, if the owner of 
such latter vessel does all in his power to avoid collision. Haiif- 
kins V. Dutchess and Orcmge Steam Boat Co. 2 Wend. 452. 

4. A father, liable to a third person for the expenses of the lying- 
in of a daughter, who has been seduced within the age of 21 , 

VOL. V. — no. IX. 14 
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may maintain an action on die case for seduction, although the 
daughter is a servant de facto of another, and the father has per- 
mitted her to leave his house, and has relinquished all claim to 
her services, and has incurred no actual expense. Clark v. 
Fitch, 2 Wend. 459. 

5. A father may at pleasure revoke such licence, re-call his daugh- 
ter and control her services ; and having such right, the relation 
of master and servant exists, lb. 

6. Whether a suit, brought under such circumstances, is instituted 
by the direction of the plaintiff, cannot be inquired into on the 
trial of the cause. 76. 

7. Continued attentions to a female for several months, followed 
by an improper intercourse, is evidence sufficient to warrant the 
inference of seduction. lb. 

8. An action on the case for obstructing the execution of mesne 
process, cannot be maintained, unless the plaintiff aver and 
prove that he had a cause of action against the person whose 
arrest was prevented. Campbell v. Neely, 2 Wend. 559. 

9. The directors of a moneyed institution are responsible, in an 
action on the case, for improperly obtaining and disposing of the 
funds or property of the company. Franklin Fire Ins. Co. y. 
Jenkins, 3 Wend. 130. 

10. They are liable, however, only individually and severally, and 
noi jointly as directors, unless the act complained of be done by 
a majority of the board of directors, when by the act of incor- 
poration of the company, a majority only is competent to the 
transaction of the business of the company, lb. 

11. When a board of directors consists of sixteen, a joint action 
against ybwr of the number for an act done as directors, cannot 
be maintained. lb. 

12. A general charge in a declaration, that the defendants, as di- 
rectors of an insurance company, loaned the funds of the com- 
pany upon inadequate security, knowing such security to be 
insufficient, without any specification of time, persons, or cir- 
cumstances, is insufficient ; and a demurrer for this cause will be 
sustained. lb. 

13. The declaration will also be adjudged bad if the grievances 
complained of are alleged to have been committed in part by the 
want of care and attention, and in part by the corrupt and wil- 
ful mismanagement of the defendants. lb. 

14. It seems, that in a declaration, charging directors with having 
squandered the funds of a moneyed institution, it should be aver- 
red of what the funds, credits, and effects of the company con- 
sisted, lb. 
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IS. Where, in consequence of the want of ordmary care and skill 
in laying the foundations of a house about to be erected, damage 
was sustained by the owner of an adjoining house, and the parties 
thereupon entered into an agreement, by which it was stipulated 
that the work should proceed, that a partition wall should be 
built for the benefit of both parties, and that the damages and 
compensation should be passed upon by arbitrators ; which sub- 
mission was revoked previous to an award made, and an action 
for breach of covenant brought by the person who built the 
house to recover a compensation for a portion of the wall, in which 
action the defendant set off his damages, it was held, that such 
damages were a legitimate subject of consideration in such action 
of covenant, under the agreement between the parties, and hav- 
ing been submitted to and passed upon by a jury, a suit could 
not subsequently be sustained for a recovery of the same dam- 
ages. Skelding v. Whitney, 3 Wend. 154. 

16. It seems, that where a defence has been insisted on in a former 
action, submitted to and passed upon by a jury, and not object- 
ed to by the plaintiff in such action, altliough such defence be 
not the subject of set-off in such action, a party will be precluded 
from subsequently maintaining an action for the subject matter 
thus set off by way of defence. lb, 

17. The owner of lands adjacent to the shore of a navigable river, 
obtaining from the commissioners of the land office a grant of 
land under water, on which he erects a wharf afler filling in the 
same, cannot sustain an (ution on the case against the agents of 
a company to whom subsequently the legislature give the privi- 
lege of erecting a mole or pier in the river for the purpose of 
constructing a basin for the safety and protection of boats, and 
who erect such mole or pier entir^y encompassing the wharf on 
the side of the water, so as to leave no communication between 
it and the river but through a sloop lock at one extremity of the 
basin ; although the privileges of such owner of the wharf be 
materially impaired by the construction of such works, the loss 
sustained by him is damnum absque iiyuria, for which no action 
lies. Lansing v. Smith, 4 Wend. 9. 

18. The grant by the commissioners of the land office conveys only 
the land described in it by metes and bounds, and being in der- 
ogation of the rights of the public, nothing is to be taken in favor 
of it by implication ; on the contrary, if it be considered as giv- 
ing the right to erect a wharf, a reservation to the legislature to 
regulate the use of it and of the waters adjacent will be tm-i 
plied. lb. 
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19. The grant to the company to erect the pier, although eabse- 
quent to the former grant, is not a vidation of the constitution 
of the United States providing that no state shall pass a law 
impairing the obligation of contracts, nor of the constitation of 
New York, declaring that private property shall not be taken 
for public use without just compensation ; the former grant by 
the commissioners of the land office not precluding the legida- 
ture from making a great public improvement for the benefit of 
commerce. lb, 

20. Every individual who suffers actual damage, whether direct or 
consequential, from a common nuisance, may maintain an action 
for his own particular injury, although there may be many others 
equally damnified. lb. 

See False Imprisonment. 

ADMIRALTY COURTS. See Judgment, 1, 2. 

AGENT. See Principal and Agent. 

ALIEN. See Ejectment, 16. 

AMENDMENT. 

1. A certiorari may be amended, though a term intervenes be- 
tween its teste and return. Kissam v. Morris, 2 Wend. 259. 

2. Under the rule allowing an amendment as of course, the plain- 
tiff cannot add words, giving a new and distinct cause of action 
from that originally set forth. Wiley v. Moore, 2 Wend. 259. 

3. Where a verdict is found for an amount exceeding the damages 
claimed in the declaration, the plaintiff will not be permitted to 
amend his declaration by increasing the damages, unless he 
abandons his verdict, pays the defendant's costs of the trial and 
of resisting the motion, and consents to a new trial. Doz v. 
Dey, 3 Wend. 356. 

4. Amendments will not be granted to enable a party to set up the 
defence of usury or of the sttUute of limitations, if he has not 
availed himself of the opportunity to interpose such defence in 
the first instance. It seems, however, that where such defences 
are defectively set forth, an amendment will be allowed to give 
the party the benefit of the defence which he intended to present, 
but he will not be permitted to put in a new or additional plea 
or answer. Beach v. Fulton Bank, in error, 3 Wend. 573. 

See Variance, 2. 

ANCIENT DEED. See Evidence, 29, 30, 31, 43. 
ANNUITY. See Execution, 2. 
APPEAL FROM CHANCERY. 

1. The Court of Chancery may direct uponwhat terms andccmdi- 
tions an appeal shall operate as a stay of proceedings, unless the 
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Court of Errors, on a special application or by a general rule, 
restricts the power. Irving v. Dunscomb, 2 Wend. 205. 

2. An appeal will lie from an order of the Court of Chancery refus- 
ing to open the proofs in a cause fcH* the purpose of re'czamimng 
a witness, who, since his examination, has disclosed facts mate- 
rial and pertinent to the issue depending in chancery, which he 
did not disclose when on examination ; such order of the Court 
of Chancery affecting the merits of the cause. Beach v. Fulton 
Bank, 2 Wend. 225. 

3. It lies when the order appealed from materially affects the 
merits of the cause. Per Southerland, J. Or is of such a 
character that the party may be aggrieved by it. Per Walworth, 
Chancellor. lb. 

4. Although the order appealed from be made by the Court of 
Chancery in the exercise of its discretionary powers, or touching 
the mode of its proceedings, an appeal will be entertained, if 
not of an equivocal character. It does not, however follow, that 
no appeal will be dismissed which does in fact, or may by possi- 
bility affect the merits of the cause. Per Marcy, J. lb. 

APPEAL-BOND. 

A ms'Tecital of the day of the rendition of a justice's judgment in 
an appeal bond is fatal. The People v. Monroe, 3 Wend. 426. 
ARBITRATION. 

1. In a submission to arbitration, where three arbitrators are 
named, with power to two to make an award, two have power 
to proceed and hear the parties, where the third arbitrator has 
been notified of his appointment, and refuses to attend. Crofoot 
V. AOm, 2 Wend. 494. 

2. A submission of a cause pending in court to arbitration, is a 
discontinuance of the suit, although the arbitrators have not 
taken upon themselves the burden of the submission, have not 
met to hear the parties, and have not made any award, or done 
any other act under the submission. The court will not look 
beyond the submission. Larhin v. Robbins, 2 Wend. 585. 

3. A promise by a party in whose favor an award is made, to cor- 
rect any mistakes which may have been made by the arbitrators, 
is void for want of consideration. At all events a defendant 
cannot avail himself of such defence in an action on the award. 
Efner v. I&kaw, 2 Wend. 567. 

4. Proof that arbitrators before making an award, resigned their 
authority, and that such resignation was accepted by the parties, 

• is admissible in bar of an action on an award. Rdyeav. Ramsay, 
2 Wend. 602. 
See Reference. 
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ARREST. 

1. An arrest of a felon may be justified by any person without 
warrant J whether there be time to obtain one or not, if a felony 
has in fact been committed by the person arrested. HoUy v. 
Mx, 3 Wend. 360. 

3. If an innocent person is arrested upon suspicion by a private 
individual, such individual is excused if a felony was in fact 
committed, and there was reasonable ground to su^ct the per- 
son arrested. 76. 

3. But if no felony be committed by any one, and a private indi- 
vidual arrest without warrant, such arrest is illegal; an officer, 
however, would be justified if he acted upon information from 
another which he had reason to rely on. lb. 

4. A constable may, ex officio and without warrant, arrest a breaker 
of the peace, and bring him before a justice. It seems, however, 
that this should be done within a reasonable time after the a^ 
fray. Taylor v. Strong, 3 Wend. 384. 

See Legislature, (Member of the) ; Privilege from Arrest. 
ASSAULT AND BATTERY. 

1. The party ^rs^ attacked in a personal rencontre between two 
individuals, is not entitled to maintain an action for an assault 
and battery, if he uses so much personal violence towards the 
other party, exceeding the bounds of self-defence, as could not 
be justified under a plea of son assault demesne, were he the 
party defendant in a suit. Elliot v. Brown, 2 Wend. 497. 

2. Infants are liable in the same manner as adults for trespass and ' 
. assault. Bullock v. Babcock, 3 Wend. 391. 

3. Where the injury is not the effect of an unavoidable accident, 
the person by whom it is inflicted, is liable to respond in dam- 
ages to the sufferer. lb. 

4. It seems, that an injury might probably be considered an una- 
voidable accident in the case of infants, which would not be so 
considered in the case of adults, lb. 

See False Imprisonment, 

ASSIGNMENT BY A FOREIGN BANKRUPT ACT. 

1. An assignee under a foreign commission of bankruptcy is not 
entitled before judgment, to an injunction to restrain the bank- 
rupt from receiving from the custom house here property which 
was on the high seas on board a vessel, on its way from Eng- 
land to New York at the time of the suing out of the commis- 
sion. Abraham v. Plestoro, 3 Wend. 538. 

2, An assignment under the bankrupt law of England does not 
operate a legal transfer of the personal property of the bankrupt 
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in this country, even as betjiveen the assignee and the bankrupt. 
Per Majmard, Oliver, and Stebbins, senators. lb, 

3. If the property be on board a British vessel on the high seas 
at the time of the suing out of the commission, and thus within 
the jurisdiction of England, it passes by the assignment ; but if 
so, the fact must be distinctly averred, and will not be presumed. 
Per Maynard and Stebbins, senators, lb, 

4. The assent of a bankrupt to a statutory assignment of his pro- 
perty is not to be presumed, while the proceedings are yet tit 

^eri. Per Maynard and Oliver, senators. lb. 
ASSUMPSIT. 

1. An action for money had and received, will not lie by one party 
against another, to recover mioney received under a contract 
made in violation of the statute to prevent and punish champerty 
and maintenance. Best v. Strong, 2 Wend. 319. 

2. An action for money paid, laid out, and expended, will lie at the 
suit of an endorsee of a promissory note against an endorser for 
money paid on a judgment obtained against the former by the 
holder of the note, although such payment is but in part satis- 
faction of the debt ; and such suit will lie for every payment 
made in good faith, and with the bona fide intent of reducing or 
extinguishing the debt. Butler v. Wright, 2 Wend. 369. 

3. In an action for use and occupation, where there has been a 
tenancy at a special annual rent, and there is a holding over, the 
tenant will be deemed to hold upon the terms under which he 
entered ; but he is not precluded by an agreement to pay a fixed 
sum for a term less than a year. Evertsen v. Sawyer, 2 Wend. 
507. 

4. A promise to pay will be implied firom an agreement of parties 
to abide by the decision of individuals named between them to 
appraise the value of certain work and services done and perform- 
ed by one party for the other. Efner v. Shaw, 2 Wend. 567. 

5. Where there is an agreement to demise a house for five years, 
and leases to be executed, under which the party enters, and 
subsequently refuses to accept a lease, the owner may maintain 
assumpsit for the use and occupation. Little v. Martin, 3 Wend. 
219. 

6. Taking the key of the house without a continued cu^tual occu- 
pation, is enough to entitle the plaintiff to sustain the action. lb. 

7. The plaintiff is not bound to sue upon the agreement, and the 
statute of firauds cannot be objected to a recovery, as the suit 
is not on the contract. lb. 

8. Where A agreed to furnish a certain number of bales of cot- 
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ton towards completing the cargo of a vessel bound to a foreign 
port, principally Weighted by B, on B's paying him the fiill price 
of the cotton ; the shipment, however, to be made one half on 
account of A and the remaining half on account of B, and on 
returns of sales coming to hand, A to receive his share of the 
profits, or to pay his share of the loss, and the cotton was ship- 
cd by B to his consignees abroad, it wets held, that an action 
for money paid would not lie, A being liable only in an action 
on the special agreement for a loss, if any sustained, in the sale 
of the cotton, and not for the total amount of the advance on 
his account. Peltier v. Sewall, 3 Wend. 269. 

9. Such agreement did not create a partnership ; the parties were 
tenants in common in the articles shipped Ih, 

10. Where a promissory note made to be discounted at a bank, 
for the accommodation and benefit of an individual, signed by 
him, and by three other persons as his sureties, is refused to be 
discounted by the bank, unless further names are procured, and 
another person is procured by the principal to put his name to 
the note, when it is discounted, and such person is subsequently 
compelled to pay a part of it, he cannot recover ^ money paid 
in a joint action against the principal and the three persons 
who originally signed as sureties, although he expressly signed 
the note as surety ; he will be considered as a co-starety, unless 
a state of facts is shown from which it appears positively, or by- 
legal intendment, that those who originally signed intended, as 
to the subsequent signer, to stand in the character of principals. 
Warner v. Price, 3 Wend. 397. 

11. The admission by one of the original sureties, that the plain- 
tiff signed as surety for aU the makers of the note, will not bind 
his co-sureties ; no partnership being shown to exist between 
them. lb. 

12. An action of assumpsit may be maintained on a promise by a 
grantor, to refund the consideration money and interest of same 
of lands sold by him, notwithstanding a covenant of warranty, 
where the grantor, on being informed that actions of ejectment 
had been commenced against his grantees by a third person, 
admitted the title to be in such claimant, desired the persons in 
possession to surrender the possession to him, agreed to refund 
the consideration money paid to him, with the interest thereon, 
and instructed his agent to pay to his grantees the amount due 
each, as soon as in funds, on showing a compliance with the 
condition of the% promise, viz. the surrender of the premises. 
MUer V. Watson, 4 Wend. 267. 
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13. Such action may be maintained by k grantee, who had con- 
veyed his interest in the land to third persons, with covenants 
of seizin and warranty, if it appears that such third persons 
have, in pursuance of the request of the original grantor, sur- 
rendered the possession of the land conveyed to them to the 
claimant, and that their claims upon their grantor have been 
satisfied by a re-payment of the moneys advanced to him. lb, 

14. In such case, however, the plaintiff must declare on the spe^ 
cial contract, and is not entitled to recover under the common 
money counts or an insimul comput assent. lb. 

15. Afler such admission of the title of the claimant, the grantor 
is estopped from showing title in himself lb. 

16. Where a party contracted to do a job of work by a stipulated 
time, and in the contract was contained a provision that a por- 
tion of the work should not be done until directions were given 
by the other party, it was held, that the power to suspend the 
doing of the work did not continue so long as to prevent the 
completion of it within the time agreed on. Dubois v. The 
Delaware and Hudson Canal Company, 4 Wend. 285. 

17. Where one party was prevented from performance within the 
stipulated time by the omission of the other, and subsequently 
performed the work agreed upon, but at an enhanced expense, 
it was held, that he was not obliged to bring his action upon the 
contract, but might resort to the quantum meruit to obtain his 
indemnity. Ih. 

18. There is not, it seems, any precise rule which, when applied 
to the breach of a contract, certainly settles the question whether 
it is thereby abandoned or not; but if the act of one party be 
such as necessarily to prevent the other from performing on his 
part according to the terms of the agreement, the contract will 
be considered as rescinded, and the party may resort to his 
quantum meruit. lb. 

19. So a plaintiff may recover on the quantum meruit where the 
defendant has done no act to prevent the performance, and 
where the evidence is sufficient to warrant the plaintiff's action 
on the. general count, supposing no special agreement had been 
laid in the declaration, but in such case, the terms of the special 
agreement regulate the compensation. lb. 

20. If a contract has been rescinded, the plaintiff may resort to 
his general counts ; so if the contract has been completely ex- 
ecuted he may recover in indebitatus assumpsit the stipulated 
price, unless the terms of the contract will be thereby infringed, 
lb. 

VOL. V. N0« IX. 15 
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21. Where work is done under a special contract at estimated 
prices, and there is a deviation from the original plan by the 
consent of the parties, the estimate is to be the rule of payment 
as far as the special contract can be traced, and for the extra 
labor, the party is entitled to his quantum meruit; so also for 
any additional expense incurred in consequence of the party 
being obliged to do the work under disadvantageous circumr 
stances, occasioned by the opposite party, he is entitled to an 
allowance. lb. 

32. A contract made by an agent in the name of his principal,^ 
he having authority to do the act, is not binding upon him in- 
dividually, lb. 

23. Assumpsit against the principal, is the proper form of action, 
although the agent affixes a seal to his name, it being the seal 
of the agent and not of his principal. lb. 

24. Assumpsit for money had and received will lie by an endorser 
of a note against the holder, to recover b(ick money paid under 
a judgment against such endorser, where the holder previous to 
the payment makes an arrangement with a prior endorser, by 
which he discharges him, or enters into a covenant not to sue 
him. Brown v. WiUiams, 4 Wend. 360. 

25. The rule which governs as to the eflfect of a discharge or the 
varying the contract of a, principal debtor by a creditor, without 
the concurrence of the surety, applies to the discharge of a 
prior endorser ; the subsequent endorsers are discharged in cases 
where the surety would be discharged. lb. 

26. A prior endorser, in reference to subsequent endorsers, stands 
in the place of a principal debtor ; his discharge,, or a covenant 
not to sue him, releases the subsequent endorsers. lb. 

27. Where a sheriff actually levies an execution on the property 
of a defendant two months before its return, and then seven months 
after the writ is returnable, returns that he has made the amount 
directed to be levied, such evidence is prima facie sufficient ta 
establish the fact that he received the money antecedent to the 
commencement of a suit brought against him, nearly three 
months after the time when the writ was returnable. Crane v. 
Dygert, 4 Wend. 675. 

ATTORNEYS. 

Attorneys and counsellors of the Supreme Court of New York are 
not privileged from arrest, although such arrest prevents their 
contemplated attendance upon court, if the arrest be made 
whilst they remain at home. Corey v. Russell, 4 Wend. 204. 

See Evidence, 25, 26. 
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AVERAGE. See Insurance, 20, 21. 
BAIL. 

1. A sheriff will be discharged from an attachment for not bring- 
ing in the body, where special bail has been put in, but the bail 
piece has been lost in its transmission to the clerk's office. The 
reoph V. Shoemaker, 2 Wend. 253. 

2. In a suit on recognizance of bail, where the defendant in the 
original action is in confinement as an imprisoned debtor in 
another state, the proceedings will be stayed, and time to sur- 
render him after his liberation from confinement will be given. 
The People v. New York C. P., 2 Wend. 263. 

See Evidence, 28. 

BAILMENT. 

Forwarding merchants, with whom property is deposited, and who 
are instructed to forward the same, are discharged from their 
liability, on showing that they used ordinary diligence in sending 
on the property by responsible persons. Brown v. Denison, 2 
Wend. 593. 

BANKS AND BANKING. 

1. In an action by the receivers of a bank, appointed under the 
act to prevent fraudulent bankruptcies, &c. to recover the 
amount of a note discounted at the bank, falling due after the 
appointment of the receivers, bank notes of the same bank of 
which the defendant became the holder, previous to his note 
falling due, cannot be set off- against the demand of the plain- 
tiffs, although, on the day his note falls due, the defendant 
makes a tender of the same in payment of his note. Haxtun 
V. Bishop, 3 Wend. 13. 

2. Receivers are trustees not for the bank, but for the creditors of 
the bank. Their appointment, and the possession of a note by 
them, is a transfer or assignment of the note for the benefit of 
all the creditors ; consequently, bank notes holden by a debtor 
of the bank, whose note has not fallen due, cannot be set off 
against a note thus transferred before maturity. Even had the 
note of the debtor been due when transferred, and payment 
had not been made or tendered before the transfer, a set off 
would not have been allowed. lb, 

2, An assignment of its property by a bank, after it has stopped 
payment, to persons other than officers or stockholders, in trust 
to apply the proceeds to the payment of all the creditors of the 
bank, in equal proportions, is a valid instrument, and not void 
under the provisions of the act to prevent fraudulent bankrupt- 
cies ; and bank notes of the same bank, purchased by the debtor 
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after such assignment, cannot be set off in an action against 
him. lb. 

4. An action on a promissory note endorsed in blank, belonging 
to a bank, may be sued by receivers or assignees, in their proper 
names, as endorsees, without specifying their character as receiv- 
ers or assignees. lb. 

5. In h proceeding against a bank by the attorney-general under 
the 'act to prevent fraudulent bankruptcies by incorporated 
companies, and to facilitate proceedings against them,' if, in 
the bill filed by way of information, facts and circumstances are 
stated, verified by affidavit expressing belief in the truth of those 
facts, and they are of such a character as to raise a fair pre- 
sumption that the bank proceeded against is insolvent, and are 
not contradicted or explained by the bank, on a motion for the 
appointment of a receiver after due notice, the fact of insolvency 
will be considered as proved within the meaning of the act. 
Bank of Columbia v. Attorney-General, 3 Wend. 588. 

6. The act prohibiting the carrying on of banking business by 
individuals and incorporated companies unless specially author- 
ized by law, does not preclude individuals or corporations, if 
otherwise authorized, from lending their fimds upon promissory 
notes by way of discount or otherwise : the evil intended to be 
guarded against is the keeping of an office of deposit for the 
purpose of carrying on banking business. The People v. 
Brewster, 4 Wend. 498. 

BANK NOTE. See Demand, 1, 2. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. A promise to accept a bill thereafter to be drawn, specifying the 
amount and time of payment, so as to leave no reasonable doubt 
as to the identity of the bill intended to be accepted, is, if shown 
to a third person, who, on the faith of such promise, takes the 
bill for a valuable consideration, in point of law, on acceptance, 
binding the person who makes the promise. Parker v. Grede, 2 
Wend. 545. 

2. A promise in these words, ' I have no objections to accepting 
for you at three and four months for $2500, on the terms you 
propose,' contained in a letter, is an absolute and not a condi- 
tional engagement ; and such a promise authorizes a draft for 
the whole sum at four months, the longest period specified. lb. 

3. A demand of payment within three or four weeks after the 
transfer of a note, overdue when transferred, and notice of non- 
payment within two or three months after such demand, it seems, 
is sufficient to charge the endorser, where, from the facts of the 
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case, it is manifest that an immediate demand and notice was 
not contemplated. Van Hoesen v. Van Alstyne, 3 Wend. 75. 

4. The sufficiency of notice of non-payment to an endorser, when 
the facts are conceded, is a question of law to be decided by the 
court and not by the jury. lb. 

5. An action brought against the maker of a promissory note on 
the third day of grace is prematurely brought, and advantage 
may be taken of the error on the trial by nonsuiting the plaintiff. 
Oshom V. Moncure, 3 Wend. 170. 

6. The maker has the whole of the third day of grace in which to 
make payment, though it seems that notice to the endorser on 
the third day of grace, after demand and default of payment by 
the maker, would be good. 76. 

7. A protest of a bill of exchange by a huissier (an officer of a 
tribunal of commerce in France, authorized by the commercial 
code of that country to make protests,) will not be received in 
evidence without proof of the code. Chanoine v. Fowler, 3 
Wend. 173. 

8. The commercial code of France being toritten law, cannot be 
proved by the production of a printed book, admitted to be con- 
formable to the official edition of the code, published by the 
government. 76. 

9. It seems that the same faith and credit would not be given to 
the protests of an officer unknown to the law merchant, that is 
given to the acts of a notary/ public, although the acts of such 
officer are in strict conformity to the laws of the country in 
which he resides, and such laws are duly proved; evidence 
beyond the production of the bill and protest would be required 
to show the authenticity of the act. 76. 

10. Notice of the non-acceptance of a bill of exchange cannot be 
given by a stranger ; it must be by a party to it, or by one who, 
on the bill being returned to him, would have a right of action 
upon it. 76. 

11. Where information of the dishonor of a bill of exchange is 
sent to an agent who is not a party to the bill either actually or 
nominally, for the purpose of collection, with a request to give 
notice to the drawers, and he omits to give such notice until the 
next day after receiving such information, the drawers are dis- 
charged ; being a mere agent, he should have given immediate 
notice. Sewall v. Russell, 3 Wend. 276. 

12. Where the existence and amount, and loss or destruction of 
promissory notes is shown, and it does not appear affirmatively 
that the notes were negotiable, the plaintiff is entitled to recover 
on the lost notes. McNairv. Crilbert, 3 Wend ?44. , 
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13. Notice to an endorser of the non-payment of a note sent to the 
pkue where he resided at the time of the discount of the note, 
is sufficient to charge him, although between that time and 
the maturity of the note he has changed his place of abode. 
Bank of UHca v. PhiUips, 3 Wend. 408. 

14. Inquiry as to the residence of an endorser is not necessary, 
where the holder has reason to believe that he knows his place 
of abode. 76. 

15. Endorsers of a note made in the name of a firm by a member 
thereof, without the assent of his co-partner, and passed by him 
for his individual debt, are not liable for its payment. WilUams 
V. Walhridge, 3 Wend. 415. 

16. The burden of proof lies with the holder to show that the sev- 
eral members of a firm assented to a note, in the name of a firm, 
where such note is taken for the private debt of one of the part- 
ners^ Ih, 

17. The defence that the note of a firm has been given by one 
partner for his individual debt, without the assent of his co-part- 
ner, is admissible under the general issue. Ih. 

18. The maker of such note is a competent witness to prove the 
defence. Ih, 

19. The drawers of a note cannot object that it was negotiated 
contrary to its terms, where they themselves put it into circula- 
tion.. Warden Y. Hughes, 3 Wend. 418. 

20. Where in a notice of non-payment dated on the day that a 
draft; falls due, it is stated that the draft was protested on the 
evening before, for non-payment, and that the holders look to the 

' endorser for payment, it is right and proper to submit the ques- 
tion to a jury, whether or not the defendant has been misled. A 
draft falling due on Sunday may be demanded on the preceding 
day. Ontario Bank v. Petrie 3 Wend. 456. 

^1. In an action against ^A€ drawers of a bill of exchange, dishon- 
ored by the drawees, but accepted by third persons supra protest 
for the honor of the drawers, payment must be demanded of the 
drawees, and notice of non-payment given. Scofield v. Bayard, 
3 Wend. 488. 

522. Where a bill was payable in London, but by mistake was sent 
firom Birmingham, where the holders resided, to Liverpool, to be 
presented for payment, and the mistake was discovered and at- 
tempted to be cured by sending the bill to London, where it did 
not arrive until two days afl;er its maturity, but would have 
arrived in season but for the oversight or negligence of the clerks 
of the post office in Liverpool, it was held that such mistake or 
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. negligence was not a sufficient excuse for not presenting the bill 
on the day it fell due. 1 h. 

23. It seems, that where there is an impossibility to present the 
bill on the day it falls due, owing to unavoidable accidents, and 
the holder is not in fault for the delay, a subsequent presentment 
will be good. Ih. 

24. Where an endorser resided in one town, within two and a half 
miles of a post office, and carried on business in (mother toum 
where there also was a post office at the distance of four and a 
half miles from his residence, and he received letters and kept 
a postage account at the latter office, it was held that notice of 
protest of a note might be sent to either place. Bank of Gen- 
eva V. Howlett, 4 Wend. 328. 

25. It is not indispensable that notice should be sent to the office 
nearest to the residence of the party, nor even to the town in 
which he resides; it is sufficient if it be sent to the office to 
which he usually resorts for his letters. Ih, 

26. A mistake in the name of the post office to which a notice of 
protest is directed, does not render the notice inoperative, where 
it appears that the post office is as well known by one name as 
the other ; a notice directed to Geddesburgh, when it should 
have been Geddes^ was accordingly holden good. lb, 

27. Notice of protest, if sent by mail, must be sent to the post 
office nearest to the defendant, if there be more than one post 
office in the town in which he resides ; or to the post office 
most convenient to him, or where he resorts for his letters. 
Cuyler v. NelHs, 4 Wend. 398. 

28. The holder of negotiable paper seeking to charge endorsers, 
is bound to make inquiries as to the proper office to which no- 
tice must be sent. lb. 

29. A promissory note made by one of two partners, in the name* 
of the ^rm, is admissible, it seems, in evidence in an action 
against both partners under a count on the note, although there 
be no averment of partnership in the declaration. Mack v. 
Spencer, 4 Wend. 411. 

30. At all events, it is proper evidence under the count for money 
lent. lb, 

31. The holder of a dishonored note is excused from giving notice 
of non-pajnment to the endorser on the fourth of July, Cuyler v. 
Stevens, 4 WeJid. 566. 

32. Notice of non-payment need not be in writing ; a verbal no- 
tice is sufficient. lb. 
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33. A note payaUe to A or B cannot be declared on as a promis- 
sory note within the statute. Walrad v. Gould, 4 Wend. 575. 

34. If, however, it purports on its face to he for value received, the 
setting forth of the note, according to its terms, is a sufficient 
statement of consideration to entitle the plaintiff to recover as 
on a contract. Ih. 

35. Such note may be given in evidence under the money counts. 
Ih. 

See Assumpsit, 24, 25, 26; Insolvent, 11, 12; Surety, 2; 

Insurance Companies, 1, 2, 3. 
BILL OF PARTICULARS. 

1. Under a bill of particulars claiming to recover as for money 
paid, evidence that the plaintiff has paid a debt of the defendant, 
for which he was responsible, by the conveyance of land ac- 
cepted in satisfaction of the debt, is admissible. Bonney v. Seely, 
2 Wend. 481. 

2. Time in a bill of particulars is material ; and it was accordingly 
held that evidence of work done in 1820, was not admissible 
under a bill specifying items of work for which a recovery was 
claimed, to which was attached the date of 20th April, 1821. 
Quin V. Astor, 2 Wend. 577. 

3. Evidence oi money paid, offered by a plaintiff, to rebut a claim 
set up by a defendant, is admissible, although no charge of 
money is contained in a bill of particulars delivered by the 
plaintiff. Broion v. Denison, 2 Wend. 593. 

4. A variance between a bill of particulars and the evidence pro- 
duced, will not be regarded, unless the bill was calculated to 
mislead. McNair v. Gilbert, 3 Wend. 344. 

BOND. 

1. A bond executed by nine persons as obligors upon certain terms 
and conditions, and subsequently delivered by jive of the obli- 
gors, without the knowledge or consent of the remaining four, 
upon terms and conditions different from those originally stipu- 
lated, is not obligatory upon the latter. Lovett v. Adams, 4 
Wend. 380. 

2. A bond given by a treasurer of a county that he ' shall well, 
truly, and faithfully execute and perform the duties of treasurer 
of said county according to law,' is good, although not in the 
form prescribed by statute. Supervisors of Allegany v. Van 
Campen, 3 Wend. 48. 

3. A. fraudulent representation made by the obligee to the obligor 
of a bond, as an inducement to the latter becoming bound, is 
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no defence at taw to an action on the bond. Stevens v. Judson, 
4 Wend. 471. 

See Construction op Written Instruments, 6, 6, 7,8,10, 11, 
1% 14. 

BOND AND WARRANT. 

A bond and warrant of attorney executed by a defendant in close 
custody, is void. Evans v. Begleys^ 2 Wend. 243. 

CHALLENGE OF JUROR. See Jury, 1 — 7. 

CHAMPERTY AND MAINTENANCE. 

The statute of champerty and maintenance cannot be alleged in 
bar of a recovery on a bond, executed by a step-son of one lessor 
of the plaintiff in an action of ejectment to another, to indemnify 
him against the costs of such suit, where it appears that the 
obligee refused to permit his name to be used without such 
indemnity. Campbell v. Jones, 4 Wend. 306. 

CHANCERY. 

1. An answer in chancery, responsive to and fully denying a 
material allegation in a bill, will prevail, unless it be disproved 
by more than one witness. Stafford v. Bryan, 3 Wend. 532. 

2. The re-examination of a witness in chancery rests in discretion, 
and though granted under peculiar circumstances, is against the 
ordinary practice of that court. Beach v. Fulton Bank, 3 
Wend. 573. 

3. A general denial of fraud in an answer to a bill of discovery 
is not enough, where, in addition to a general charge of a fraud- 
ulent concealment of property by a defendant, there is a spe- 
cific charge that such property is held by others in secret trust 
or by colorable title for the benefit of the defendant ; the spe- 
cific charge must be responded to, or the answer will be held 
insufficient. Pettit v. Candler, 3 Wend. 618. 

4. A conveyance of an estate will not be decreed in chancery, 
where the proof of the equitable title varies from that set up in 
the bill ; thus, where a state of facts was alleged in a bill cre- 
ating a resulting trust, and the proof showed a subsequent agree- 
ment to convey, it was held, that the party was not entitled to 
relief Forsyth v. Clark, 3 Wend. 637. 

5. The appropriation of the joint funds of a copartnership by one 
of the members of a firm, to the purchase of real estate con- 
veyed to such partner in his own name, will not create a result- 
ing trust in favor of his copartner, unless the funds were so 
appropriated in pursuance of an agreement between the parties 
at the time of the purchase. lb. 

VOL. V. NO. IX. 16 
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6. Where the contracting parties, after a contract for the purchase 
of an estate and the payment of the consideration money, but 
before the execution of a deed, conspire together to defiraad the . 
creditors of the vendee, it seems that a court of chancery, on a bill 
filed by a creditor, would deem the equitable title vested in the 
vendee, and would not permit the statute of frauds to be inter- 
posed as a bar to the setting up of such title. lb, 

7. Where the property of a defendant, sold under execution, brings 
a sum equal to, or greater than the amount of the judgment, 
the plaintiff in such judgment can no longer be considered a 
judgment creditor of such defendant, entitled to the equitable 
interference of a court of chancery, to set aside a fraudulent 
settlement of accounts between the defendant and a third per- 
son, lb, 

8. To enable a court of chancery to set aside as fi'audulent a set- 
tlement between a defendant in a judgment and a third person, 
and to order an account, &^c, such settlement must be directly 
charged to have been fi'audulent ; and all the creditors in such 
case should be made parties, or an offer be made in the bill for 
them to come in. 1 b. 

9. An answer in chancery, although responsive to a bill, if im- 
peached in material parts by the proofs in the cause, is, like all 
other evidence, entitled to only diminished credit, lb, 

COMMON CARRIERS. 

1. The owners of a steam boat carrying not only passengers, but 
light freight and parcels for hire, are common carriers, and an- 
swerable for all goods shipped on board their vessel, unless lost 
by inevitable accident or the enemies of the country ; and an 
action for the loss of a packet of bank bills delivered to the cap- 
tain for carriage, will lie against them. Aliens v. Sewall, 2 
Wend. 327. 

2. An arrangement between the owners of steam boats and their 
captains, allowing the avails of carrying bank bills as a privilege 
to the latter, does not discharge the owners, unless the shipper 
contracts with the captain himself, knowing that he receives the 
goods on his own account, as part of his privilege, and not in 
his character of agent for the owners. lb, 

3. Instructions to the captain of a vessel employed in the carrying 
business, not to carry a specific article, i. e. money, does not 
excuse the owners, unless notice of such instructions is brought 
home to the shipper. lb. 

4. Bank bills are goods within the meaning of the statute incor- 
porating a company, and declaring the members thereof indi- 
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viduallj liable, as camera at common law, for the transporUtioB 
of all goods, wares, and merchandise delivered to their agents. lb, 

5. Where a carrier is told that a packet containing money deli?* 
ered to him is a very valuable one, though he is not informed 
that it contains money, there is no ground for an imputation of 
fraud or concealment. lb, 

6. There needs no particular agreement for hire, to render a com- 
mon carrier liable, because, where there is none, the carrier may 
have a quantum meruit for it lb, 

.7. In an action against jsix, as proprietors of a steam boat, in 
which they were charged as common carriers for the loss of pro- 
perty put on. board for transportation, and the gravamen was 
stated to have arisen from a breach of duty, it was held, that a 
I^ea in abatement that there were fifty-four other prq;>rietora, 
who were jointly liable, was bad, and judgment of respondeoi 
ouster was awarded. Bank of Orange v. Brown, 3 Wend. 168. 

8. An action solely upon the custom, is an action of tort, in which 
all or any number of the owners of a vessel, coach, or any kind 
of conveyance used by common carriers, may be sued, and on 
a verdict against all or a part only of those against whom the 
action is brought, judgment may be rendered. lb, 

9. The plaintiff has his choice of remedies, either to bring assumpsit 
or cc^e ; but when one or the other form of action is adopted, it 
will be governed by its own rules. If the plaintiff states the 
custom, and also relies on an undertaking, general or special, 
the action, though it may be said to be fx delicto quasi ex con* 
tractu, is in reality founded on the contract, and will be treated 
as such. lb. 

CONDITION. 

Where there is a condition of re-entry reserved in a lease for non- 
payment of rent, the reversioner is not entitled to re-enter with- 
out showing a compliance with the requirements of the common 
law, such as a demand, 6lc, or that by statute he is entitled to 
re-enter, for the want of sufficient property on the premises 
countervailing the rent. Jackson v. Kipp, 3 Wend. 230. 

CONSIDERATION. 

The partial failure of the consideration of a note may be given in 
evidence to reduce the amoimt of the plaintiff's recovery. Spal- 
ding V. Vandercook, 2 Wend. 431. 

CONSPIRACY. 

1. The crime of conspiracy to effect an unlawful act is perfect 
when the agreement to do the act is concluded ; no overt act is 
necessary to be shown. The People v. Mather, 4 Wend. $?29, 



Digiti; 



ized by Google 



128 Dig^t of Recent Decmons. [JaD. 

2. All who accede to a conspiracy after its formation, and while it 
is being executed, become conspirators. lb, 

3. When a new party, with a iiiU knowledge of the facts, concurs 
in the plans of the conqiirators as originally formed, and comes 
in and aids in the execution of them, he is from that moment a 
fellow conspirator ; his concurrence, without particular proof of 
an agreement to concur, is conclusive against him. He com- 
mits the oflfence whenever he agrees to become a party to the 
transaction, or does any act in furtherance of the original 
design, lb, 

4. The ftict of conspiring need not be proved ; if parties concur 
in doing the act, although they were not previously acquainted 
with each other, it is a conspiracy. lb. 

5. If the agreement be entered into in one county, and the con- 
spiratOTS go into another county to execute their plans of mis- 
chief, and there commit an overt act, they may be punished in 
the latter county without any evidence of an expressed renewal 
of the agreement ; such overt act of any one of the conspirators, 
in furtherance of the common design, is considered in law a 
renewal or rather continuance of the original agreement by all 
the conspirators. lb. 

6. The venue may be laid in the county where the agreement was 
entered into, or where an overt act was done by any of the con- 
8pirat(»'s in furtherance of their common design. lb. 

7. A conspiracy to commit a misdemeanor is not merged in the 
misdemeanor, the result of the conspiracy when committed ; 
where the crime perpetrated is of a higher grade of offence than 
a misdemeanor, the misdemeanor is merged in the crime. lb, 

8. In an indictment for a conspiracy, it is not necessary to set 
forth the overt acts relied on as evidence of the defendant's 
guilt, where a legal offence is charged, e. g, a conspiracy to 
assault and false imprison a citizen. The unlawful agreement 
is sufficient to convict. It is usual but not necessary, after 
stating the conspiracy, to allege that in pursuance of it certain 
acts were done. lb, 

9- An indictment for conspiracy, charging the defendant to have 
conspired with divers persons to the jurors unknown, is good, 
notwithstanding the co-conspirators are known to the jury, and 
their names might have been set forth. lb, 

CONSOUDATION OF ACTIONS. 

1. A consolidation rule will be granted where several actions are 
pending between the same parties brought at the same time, the 
causes of action in which may be comprised in the same decla- 
ration. Brewster v. Stewart, 3 Wend. 441. 
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2. A defence on the merits need not be set up to entitle a defend- 
ant to the benefit of the rule. Jb, 
CONSTITUTIONAL LAW. See Action on the Case, 18. 
CONSTRUCTION OF WRITTEN INSTRUMENTS. 

1. Whether an instrument shall be considered a kase^ or only an 
agreement for a lease, depends on the intention of the parties to 
be coUected from the whole instrument ; the law will rather do 
Tiolence to the words, than break through the intent of the 
parties, by construing it a lease, when the intent is manifestly 
otherwise. Bulkley v. Delacroix, 2 Wend. 433. 

2. An instrument respecting the letting of premises, though con- 
taining words of present demise, but in which was inserted an 
agreement by the owner to make alterations and improvements, 
and by the other party to take a lease when the premises should 
be so altered and improved, and the term was stipulated to com- 
mence from the day that the premises should be altered and im- 
proved in the manner agreed on, was accordingly held not to 
be a lease, but an agreement for a lease. lb, 

S, And where, under such an agreement, alterations and improve- 
ments were made, but of a different character from those stipu- 
lated, it was held that the party with whom the contract was 
made, was not entitled to demand the possession of the premises, 
though willing to waive the exact compliance with the contract. 76. 

4. If the reservation in a grant and the covenant of the grantee 
taken together leave no rational doubt of the intent of the parties, 
then such intent must govern in the construction of the grant ; 
as where a grantor reserves the right of a stream of water run- 
ning through lands conveyed, and the grantee covenants not to 
erect any water works on the stream, the water, as weU as the 
land, is conveyed, except the right of using water power upon 
the premises, which is reserved to the grantor. Until the exer- 
cise of the right, however, the exception is inoperative, and the 
whole premises vest in the grantee, who may assert his right 
against any one but the grantor or his assignee. Provost v. 
Colder, 2 Wend. 517. 

-5. Where two tracts of land were laid out in a parallelogram form, 
each being 8 miles long and 6 miles wide, containing together 
67,438 acres, and distinguished as townships No. 3 and No. 4, and 
a deed was subsequently executed by the proprietor of those town- 
ships, conveying two tracts of land described as townships No. 
3 and No. 4, * to be six miles square, and containing 23,040 
acres each, and no more, it was held that the deed should be so 
^x)nstrued as to carry into effect the manifest intention of the 
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parties, that the township should be re-surveyed and a correction 
made of the boundaries so as to reduce each township to six 
miles square and to the contents specified in the deed. Moore 
V. Jackson, 4 Wend. 58. 

6. The grantees in such case, it was also held, had a right of elec- 
tion to locate their grant in any part of the two townships as 
surveyed at the date of the deed, the only restriction upon them 
being to locate in a square form. lb. 

7. Where demised premises were described in an indenture of 
lease by the number of the lot, and also by metes and botmds, 
and the metes and bounds applied to a different lot from that 
described by its number, and the tenant entered into possession 
of the lot as described by its number, and continued such pos- 
session for 36 years, it was Jield that the practical location was 
evidence of a mistake in the latter part of the description, and 
that the lease was good and operative. Lush v. Druse, 4 Wend. 
313. 

8. And where in such lease the premises demised were described 
as extending from a given line so far as to include one hundred 
acres, and the lot taken possession of contained but eighty acres, 
it was held that the quantity being part of the description which 
might be rejected, the lessee took only what was contained in 
the lot described by the number, and whether it contained more 
or less than 100 acres, was not inquirable into in an action of 
covenant for the rent. lb. 

9. A bond by a physician that he would not locate himself and 
practise in his profession within his prescribed limits, and in 
case that he should so locate or practise, that he would pay the 
obligor a certain sum for each and every month that he should 
so practise, is forfeited if he practise within, although he resides 
without the prescribed limits ; and his so doing may be well 
assigned as a breach of the bond. Smith v. Smith, 4 Wend. 468. 

10. Where a grant is made to individuals for the use of a church 
which at the time of the grant is not incorporated as such, the 
persons to whom the grant is made stand seized to the use ; 
and when the church afterwards acquires a legal capacity to 
take and hold real estate, the statute executes the possession to 
the use, and the estate vests. Dutch Church of Schenectady v. 
Veeder, 4 Wend. 494. 

11. To support B.release, granted in 1716, of the rent and reversion 
of demised premises to individuals for the benefit and support of 
a church, a previous conveyance conferring a less estate will 
be presumed. lb. 
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12. The support of the goepel is a sofficient consideration to render 
a release valid. 76. 

13. In a suit by a religious corporation founded on a conveyance, 
it is not necessary to aver a capacity in the corporation to take. 
16. 

14. Although the quantity of interest, or the kind or nature of the 
estate intended to be granted is not specified in a conveyance, 
an estate for years will be deemed to be granted, if from the 
whole instrument taken together, it is manifest that such was 
the intent of the parties. Barney v. Keith, 4 Wend. 502. 

15. The legal effect of a covenant to sell certain lands, is, that the 
covenantor shall 6y cleed convey to the covenantee ; and, in 
averring performance, the covenantor is bound to set forth the 
nature of the conveyance executed by him. Thomas v. Van 
Ness, 4 Wend. 549. 

CONTRACT. 

1. Agreements are independent, where, on the one hand, an article 
of merchandise is sold and agreed to be delivered on demand, 
and, on the other, payment is deferred until five months after the 
date of the contract. An action in such case may be main- 
tained for the non-delivery of the article, although not demanded 
until after the time stipulated for the payment of the money ; 
and performance on the part of the plaintiff need not be averred. 
Dox V. Dey, 3 Wend. 356. 

2. The non-payment of the whole consideration is no excuse for 
the non-performance of a contract, where a part is received, 
unless it clearly appears that the payment of the whole consid- 
eration was a condition precedent. lb. 

3. Where a party received from another a number of hogs to fatten 
CHI shares, and when they were fattened gave notice to the 
owner and required him to attend to the division of the hogs 
within three or four days and take away his share ; and on the 
owner refusing to attend for that purpose, made a division him- 
self, and turned the owner's share loose into the street, it was 
held,ih^i the party was guilty of a violation of duty in turning 
the hogs into the street, and liable to damages. Sheldony, Skin- 
ner, 4 Wend. 525. 

4. It seems, that it was the duty of the party receiving the hogs to 
have made a tender of the share belonging to the owner at the 
yard of the owner, being the place where he received them. lb. 

5. But if the party, under the circumstances of the case, after the 
division, was discharged from his liability under his contract, 
he was notwithstanding bound to take care of the property 
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assigned to the owner, though the keeping of it in such case 
would have been at the risk and expense of the owner. lb, 

6. The property being turned into the street being prima facte 
evidence of its destruction, and the parties being considered a» 
tenants in common, it was held the owner was entitled to main- 
tain trover against his co-tenant. lb, 

7. Where drovers are sued for the price of cattle entrusted to 
them to be taken to market and sold, a jury are warranted in 
allowing the highest sum according to the evidence, the defend- 
ants neglecting to show the prices for which the cattle actually 
sold. Clark v. Miller, 4 Wend. 628. 

8. Where a director of a moneyed institution renders extra services 
for the company, and during a period of eight years that he 
continues a director after rendering such services, presents no 
account and makes no claim for compensation, and there is no 
express contract on the part of the company to pay ion such 
services, a contract to pay will not be implied. Utica Insurance 
Company v. Bloodgood, 4 Wend. 662. 

See Construction op Written Instruments, 1, 2, 3, 15; As- 
sumpsit, 16 — 20. 

CONVEYANCE. See Construction of Written Instruments, 
4; Deed, 6—11, 13—19; Evidence, 41. 

CORPORATION. 

1. A grant of lands from the sovereign authority of the state to 
individuals, to be possessed and enjoyed by them in a corporate 
character, in itself confers a capacity to take and hold in a cor-^ 
porate character. North Hempstead v. Hempstead , 2 Wend. 109. 

2. Towns, under the laws of New York, are considered corporations 
for certain purposes, and the authority conferred on them to 
make regulations respecting their common lands, of itself, is suffi- 
cient to create a capacity in them to take and hold common 
lands. lb. 

3. A charter issued in 1644, by the Dutch governor of the then 
province of New Netherlands, to R. F.' and five others, their 
heirs, executors, administrators, successors, or associates, or any 
they should join in association with them, conveying a territory 
comprehending the bounds of the original town of Hempstead, 
giving authority to erect a body politic, and to nominate magis- 
trates, ratified and confirmed by the English government in 1685, 
by a grant to six individuals in behalf of themselves and their 
associates, the freeholders and inhabitants of the town of Hemp- 
stead, constituted the town of Hempstead a corporation, and the 
territory granted became the property of the freeholders and 
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inhabitants in their corporate capacity , but did not belong to any 
or either of ^em in their individual capacity, nor were the c<Nr- 
porators tenants in common of the property granted. lb, 

4. Where a corporation, whose jurisdiction extends over a tract of 
country comprising within its bounds lands and other property, 
held in its corporate character, is divided into two distinct and 
separate communities, each community is entitled to hold in 
severalty the public property which falls within its limits. lb. 

5. A corporation may be proved by an exemplification of the act 
of incorporation and acts of user under it. Uiica Insurance 
Company v. CadweU, 3 Wend. 296. 

See Incorporatsd Companies, 1, 2. 
COSTS. 

1. Executors are entitled to costs when the recovery against them 
in the Supreme Court is less than $50. Cuykrs v. Knifin, 2 
Wend. 243. 

2. In an action of assault and battery, where one of several defend- 
ants has a verdict, he is not entitled to have his costs set off 
against the recovery against the other defendants. Hie People 
v. Steuben, C. P, 2 Wend. 247. 

3. Where an affidavit in opposition to a motion is evidently spun 
out to increase the costs, the court will direct a deduction to be 
made in the taxation. Legg v. Kinney, 2 Wend. 255. 

4. An attorney's fee on trial or on argument may be charged, 
although the attorney does not in fact attend. Wilson v. White, 
2 Wend. 265. 

5. Where a motion is suspended by consent, brief and fee are not 
taxable, lb, 

6. Where a declaration contained ten counts, two for malicious 
prosecution and eight in slander, and there was no proof in 
support of the two first counts, the court directed that in the 
taxation no allowance should be made for those counts, and that 
but four of the counts in slander should be taxed. So they 
directed that witnesses' fees should be taxed for but ten witnesses, 
vfhere forty in fact attended, in support of the plaintiff's general 
character. Inoin v. Deyo, 2 Wend. 285. 

7. Where proceedings in a cause are set aside on payment of costs, 
the party is not bound to pay the costs, unless a taxed bill is 
presented. Southerland v. Sheffield, 2 Wend. 293. 

8. A plaintiff who sues the maker of a note and a guarantor of the 
same, is entitled to full costs in each suit. Meech v. Churchill, 
2 Wend. 630. 

9. Costs of motion will not be allowed, though the party prevails, 
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where the affidavits on which the motion is founded are loaded 
with irrelevant matter. Pitcher v. Clark ^ 2 Wend. 631. 

10. Where the pleading is at common law, in actions other than 
replevin, and issues are found for both parties, the party prevail- 
ing upon the whole record recovers his costs, without any deduc- 
tion for the issues found against him. So, in cases of double 
pleading under the statute, where the defendant has pleaded 
several pleas, some of which have been found for him, but the 
plaintiff prevails on the whole record, the plaintiff recovers his 
full costq, unless the judge certifies that there was probable cause 
for pleading those pleas ; in which case, the plaintiff does not 
recover the costs of the issues found against him, nor does the 
defendant recover costs for those issues. Wright v. Wiiliams, 
2 Wend. 632. 

11. Where a plaintiff pays costs to a defendant for not proceeding 
to trial at a circuit court pursuant to notice, he cannot after- 
wards charge the defendant with the plaintiff's costs of that 
circuit, though he subsequently obtains a verdict. Linacre v. 
Lush, 3 Wend. 305. 

12. Where money is paid into court afler issue joined, and the 
plaintiff proceeds in the suit, but fails to establish his demand 
beyond the amount paid in, the defendant is entitled to the costs 
of the defence incurred subsequent to the payment of the money 
into court, but not to the costs previously accrued. Atkins v. 
Cotton, 3 Wend. 326. 

13. In an action of false imprisonment against four defendants, where 
one of them is, on the trial of the cause, acquitted by verdict, 
he is entitled to recover costs against the plaintiff, although he 
joined in pleading with one of the other defendants against 
whom a verdict is rendered. Griswold v. Sedgwick, 3 Wend. 
326. 

14. So judgment having been rendered on demurrer in favor of 
the defendant who was acquitted at the trial, and of another 
against whom a verdict was found on the plea of not guilty, the 
plea put in by them going to the whole declaration having been 
adjudged good, it was held that such two defendants were enti- 
tled to their full costs of the trial as well as of the demurrer ,* a 
single bill of costs, however, being allowed to both such defend- 
ants, lb. 

15. In an action of slander of title the .plaintiff is entitled to full 
costs, though the recovery be less than $50. Goodrich v. Stew^ 
art, 3 Wend. 439. 

See Discontinuance, 1 ; Staying Pleadings, 1. 
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COVENANT, 

1. In an action of covenant for rent by the landlord, the defend- 
ant cannot set off damages that he may be entitled to recover 
against the landlord on covenants contained in the same inden- 
ture on which the action is brought. Tuttle v. Tompkins^ 2 
Wend. 407. 

52. The execution of a lease, and the possession of the defendant, 
is evidence sufficient prima facie to charge a defendant in an 
action of covenant as assignee for the non-payment of rent ; 
but the defendant is at liberty to prove that he is not assignee^ 
as by showing that the estate created by the lease declared on 
ceased before his entry. Williams v. Woodard, 2 Wend. 487. 

3. In an action of covenant, seeking to charge the defendant aa 
assignee, with the payment of rent, evidence of the death of the 
lessee, who had only a life estate, previous to the entry of the 
defendant, is admissible under a plea denying that the defend- 
ant held by assignment. lb. 

4. Where a covenant Ls contained in a lease, that on the payment 
of a specified sum of money, the lessor will convey an estate in 
fee simple to the lessee, and there is no obligation on the lessee 
to pay, payment of the money will not be presumed ; it must be 
shown directly and affirmatively, and then the party must seek 
his remedy in chancery, not being entitled to set up such fact 
in bar of an action for rent. lb. 

5 A transfer of an estate, to which a privilege granted by lease 
is appurtenant y is sufficient evidence to charge a person acquiring 
the principal estate with rent as assignee of the interest conveyed 
by the lease. Provost v. Calder, 2 Wend. 517. 

6. In an action of covenant against the assignee of a term, though 
an eviction of three eighths of the estate has taken place, the 
-defendant is not entitled to ask for an apportionment of rent, 
under a general plea denying his holding as assignee. Lansing 
V. Van Alstyne, 2 Wend. 561. 

7. To entitle a defendant in such case to ask for an apportion- 
ment on account of an eviction of part, he must plead the facts 
specially, and not in bar of the whole action. lb. 

8. On an issue tendered by a defendant denying his holding as 
assignee, the plaintiff holds the afiirmative, and must prove the 
averment in his declaration that the premises came to the de- 
fendant by assignment. lb. 

9. Covenants are independent where there is a covenant to convey 
by a day certain on the one part, and such day precedes the 
time of payment the consideration of the act to be performed 
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stipulated in the covenant on the other side ; and in such case, 
in an action by the party covenanting, it is not necessary to aver 
performance on his part. Goodwin v. Holbrook, 4 Wend. 377. 

10. Where, in a contract for the payment of a sum of money in 
salt, the party contracting to make the payment agreed to pack 
the salt in barrels in the usual way of packing salt, and the 
contract specified that the barrels were to be fomished and deliv- 
ered at the place of manufacture by the party to whom the pay- 
ment was to be made : it was AeW, that to entitle a party to 
sustain his action for the non-delivery of the salt, he was bound 
to aver that he had furnished the barrels, or had waived the per- 
formance of that part of the contract by which the manufac- 
turer was bound to pack the salt in barrels. Tb, 

11. If an estate for years be granted by an indenture of lease, 
the words, * grant and demise,' import covenants of warranty and 
for quiet enjoyment, and such covenants may be stated in the 
declaration, although not contained in the lease in express 
terms. Barney v. Keith, 4 Wend. 502. 

CUSTOM. See Interest, 4, 5. 

DAMAGES. See Vendor and Vendee, 1, 2; Assumpsit, 25; 
Contract, 7; Libel, 6, 10, 11, 12; Liquidated Damages, 
1 ; Slander, 24. 

DEBT. 

Where, in an action of debt, two several sums are demanded 
as due and owing in two separate counts, e. g. f 600 each, the 
declaration should in the cmnmencement demand the aggregate 
amount, the first count should demand $600, parcel, d£.c., and 
the second count should be for $600, the residue, &^. The 
People V. Van Eps, 4 Wend. 387. 

DECLARATION. 

1. In an action for not conveying a lot of land, which the cove- 
nantor had agreed to convey, when and as soon as the covenantee 
paid a certain note, offer of payment and a demand of a deed 
must be averred. Ignorance of the covenantee of the residence 
of the covenantor, previous to a conveyance of the lot to another, 
is no excuse for not making such tender and demand. Sage v. 
Ranney, 2 Wend. 532. 

52. In declaring on a note as the endorsee of ^firm, it is not neces- 
sary to set forth the names of the members of the firm. Cochran 
V. Scott, 3 Wend. 229. 

3. A declaration is bad for misjoinder of counts, where, in an 
action of assumpsit against an administrator, a count of insimul 
computassent with the defendant, as administrator, of and con- 
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cerning moneys from the defendant as administrator , to the 
plaintiff, before that time due and owing, is joined to counts on 
promises made by the intestate. Reynolds v. Reynolds^ 3 
Wend. 244. 

4. Had the accounting been stated to have been with the defendant, 
as administrator, of and concerning money due and owing to 
the plaintiff, by the intestate in his life time, there would have 
been no mis-joinder. lb. 

5. In declaring in assumpsit for the breach of a contract, it is not 
necessary to set forth the payment of a part of the consideration, 
admitted by the contract to have been received. Dox v. Dey, 
3 Wend. 356. 

6. Nor where the contract is to deliver on demand, is it necessary 
to allege the precise day of the demand ; the day not being 
materioL lb. 

7. A contract in the alternative, to transport J?/ifcc» or twenty tons 
of marble from one place to another, must be stated, in the 
declaration according to the terms of it. If stated as an abso- 
lute contract for the transportation of twenty tons, and not fifteen 
or twenty tons, the variance will be fatal. Stone v. KnowUon, 
3 Wend. 374. 

8. So, to allege a consideration for the promise in addition to the 
true considerations moving thereto, not supported by the proof, 
will be cause of nonsuit. lb. 

Q. Where a party bound himself to pay a sum certain as the con- 
sideration of lands to be conveyed to him, by discharging two 
mortgages, incumbrances upon the land, and paying the balance 
to the vendor, it was held, that a breach was ill assigned which 
alleged generally the non-payment of the mortgages and of the 
balance to the vendor, without averring the mortgages to be 
-due, or that the vendee had the right to pay them, or that the 
v^idor had sustained injury by the non-payment, there being 
nothing on the face of the declaration by which it could be 
ascertained that there was a balance beyond the mortgages. 
Thfmas v. Van Ness, 4 Wend. 549. 

10. It is not always sufficient to aver performance in the words of 
the contract ; the intent of the contract must be shown to have 
been performed, and where the words do not clearly and une- 
quivocally express, in terms, that which in judgment of law 
they import, their legal import constitutes the contract that must 
be averred to have been done. lb. 

IL Where it is necessary on the part of the plaintiff to aver per- 
formance, it must be set forth with such certainty as to enable 
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the court to judge whether the intent of the covenant has been 
fulfilled. lb. 

12. Where a breach gives no dtita to regulate the assessment of 
damages, it is not well assigned, though it negative the words 
of the condition of a bond. The People v. Russell, 4 Wend. 
570. 

13. A defendant cannot, however, avail himself of such defective 
breach, under a demurrer to his plea, if there be another breach 
in the declaration well assigned. lb. 

14. Where, in a declaration against a sheriff for money collected 
on an execution, it is stated that the direction was to levy a cer- 
tain sum, without specifying interest, and by the execution it 
appears that he was directed to. levy the amount with interest^ 
the variance is not material. Crane v. Dygert, 4 Wend. 675. 

See Construction of Written Instruments, 3, 15. 
DEED. 

1. Any person affected by a deed, may at any time question its 
validity, and show that it was not in fact duly executed or de- 
livered, although it has been proved in the usual form by a 
subscribing witness, and recorded. Jackson v. Perkins, 2 
Wend. 308. 

2. The delivery of a deed is usually proved by the fact of the 
grantee having the deed in his possession, or by other circum- 
stances tending to the same conclusion. lb. 

3. Proof of the due execution of a deed, and of its having been 
recorded, is perhaps prima facie evidence of its delivery ; but a 
grantee is not concluded by such proof, and is a competent 
witness to prove that the deed never was delivered to him. lb. 

4. A certificate of the proof of a deed that the witness * testified 
that he saw the within grantor sign the same^ without adding 
that the witness stated that he knew the person who executed 
the deed, is not sufiicient to entitle the deed to be read in evi- 
dence. Jackson v. Osbom, 2 Wend. 555. 

5. Where an erasure or interlineation appears in a material part 
of a deed, of which no notice is taken at the time of the execu- 
tion, it is a suspicious circumstance which requires some expla- 
nation on the part of the party producing it, and it is the province 
of the jury to determine whether or not the explanation given is 
satisfactory. Jb. 

6. Where a deed of a tract of land to three grantees recites a 
will devising the same land to one of the grantees during 
widowhood, and the remainder in fee to the others ; declares its 
object to be to carry into effect the intention of the testator ; 
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and then grants the premises to the three persons in fee, ^Hti- 
bendum to them, their heirs, and assigns, in the manner men- 
tioned in the said will,* the habendum is not inconsistent with, 
and will control the premises. Bird v. Ireland, 3 Wend. 99. 

7. Although the testator, at the time of the making of the will, 
had no legal estate in the premises, the grantees in the deed, 
and those claiming under them, are estopped from setting up 
any title inconsistent with that conveyed thereby. lb, 

8. Where a mother conveyed a house and lot to two sons in fee^ 
and took back an instrument in writing of the same date, exe- 
cuted by one of the grantees under seal, declaring the intention 
of the parties to be, that the grantor should hold and enjoy the 
property, and receive the rents and profits thereof during her 
natural life, and covenanting to abide by such agreement, it was 
held, that the deed and\he instrument were parts of the same 
contract, and that the grantor had an estate for life in the pre- 
mises. Watson V. M'Kenney, 3 Wend. 233. 

9. The deed, being founded on a pecuniary consideration, might 
take effect in futuro; and the defeasance being a part of the 
deed, and not a distinct instrument, the deed was valid and 
effectual as a covenant to stand seised to uses. Ih. 

10. The instrument also might operate by way of exception or 
reservation in favor of the grantor. Ih. 

11. Where a party owns land adjoining one side of a stream, and 
also owns the bed of the stream, and conveys to another owning 
land adjoining the stream on the other side thereof, the land 
under water to the middle of the stream, reserving to himself 
the right to butt a dam on both sides or shores of the stream as 
he shall think necessary, the parties are entitled to an equal 
participation in the use of the water, notwithstanding the reser- 
vation. Case V. Haight, 3 Wend. 632. 

12. The reservation in such case has not the effect of an exception, 
it being indispensable to a good exception, that the thing ex- 
cepted should be part of the thing granted, and not of any 
other thing ; the reservation, however, is operative as an implied 
covenant or by way of estoppel, securing the right provided for 
in the reservation. Ih. 

13. A title subsequently acquired by a person who has quit-claimed 
his interest in lands, in which, at the time of the quit-claim, he 
had no title, does not enure to the benefit of the grantee. Jack- 
son V. Peek, 4 Wend. 300. 

14. A bona fide purchaser from a fraudulent grantee, or a grantee 
with notice, is, under certain circumstances, protected ; but a 
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purchaser under a power purchases at his peril : if there be no 
subsisting power or authority to sell, no title is acquired. Juck- 
son V. Anderson, 4 Wend. 474. 

15. Whether a sheriff's deed of lands is void on account of ady^rse 
possession at the time of the sale ? QiHere, lb. 

16. The return to the grantor or destruction of a deed of kads 
will not revest the grantor with the title ; a title to lands can be 
transferred only by deed. lb. 

17. A variance in the description of premises sold, between the 
certificate of sale and the sheriff's deed, does not affect the title. 
Jackson v. Page, 4 Wend. 585. 

18. The omission to record a deed does not prejudice the right of 
the grantee (y those claiming under him as against a subsequent 
grantee with notice. lb. 

19. A deed from, residuary legatees to In executor to whom an 
estate was devised, with power to sell, though regarded with 
jealousy in a court of equity, will be enforced at law. Jackson 
V. Potter, 4 Wend. 672. 

See Evidence, 34, 41. 
DEMAND. 

1. In an action on a bank note payable on demand generally, and 
not at a particular place, a demand of payment is not necessary 
before the commencement of a suit. Haxtun v. Bishop, 3 
Wend. 13. 

2. Nor is a demand necessary on a note payable on demand at a 
particular place; but if, in such case, the defendant shows that 
he was ready at the place to make payment, and brings the 
money into court, he discharges himself from interest and oosts. 
lb. 

DEMURRER. 

A demurrer to a declaration containing several counts will not be 
sustained if either count be good. Cochran v. Scott, 3 Wend. 
229. 

DEPOSITION in Perpetuam, &.c. See Perpetuating Testi- 
mony. 

DEVISE. 

It seems, that under the New York statute of wills, a devise would 
be good, notwithstanding an actual disseizin ; the power being 
given to dispose, by will, of any property, right, or interest, in 
real estate, whether the same is a vested freehold in possession 
of the testator, or a mere descended hereditament ot interest 
therein, in respect to which the testator had only a right of entry, 
or a mere right of acti(Hi. Varick v. Jackson, 2 Wend. 166. 
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2. A mere adverse possession does not affect the validity of a devise. 
The common opinion has been, that such was the effect of a 
technical or €u:tual disseizin, although the doctrine upon which 
that opinion was founded is now doubted in the English courts. 

Varick v. Jackson, 2 Wend. 166. 

3. The statute against champerty does not apply to devises, nor to 
judicial sales or assignments under the insolvent acts. lb. 

4. Where, in a grant of a tract of land, the grantor reserves to 
himself and his heirs the sole and exclusive right of a stream of 
water running through the same, and prohibits the grantee from 
erecting any hydraulic works on the stream, reserving the right 
to himself, and such grantor subsequently demises the privilege 
of erecting a dam and using the water to a lessee, reserving an 
annual rent, and afterwards makes his wiU and devises aJl the 
privilege retained of the water of the stream, suCh devise is good, 
and will pass the rent, the whole estate of the devisor in the 
premises being given by the will. Provost v. Colder, 2 Wend. 
517. 

5. A limitation over contained in a devise in the following words, 
'I give, devise, and bequeath unto my six sons, viz. F. d^c. all 
my real and personal estate, share and share alike, whatsoever 
and wheresoever, to hold to them, their heirs and assigns, and 
if any of the above six should happen to die without heirs, then 
his or their share shall fall to the survivors of the above named 
sons, share and share alike,' is good and effectual, by way of 
executory devise, to vest in the surviving brothers the share of 
one of the devisees on his dying without issue. Jackson v. 
Christman, 4 Wend. 277. 

6. Wheie real estate is devised to executors, with power to sell 
the same and distribute the proceeds, if the executors die without 
conveying, the estate descends to the heirs at law, and a con- 
veyance from them is good to pass the estate. Jackson v. Potter, 
4 Wend. 672. 

7. If a conveyance from the executors is not shown, the presump- 
tion is that they never did convey. lb. 

DISCONTINUANCE. 

Where the defendants were minors and obtained merchandise on 

credit, and when sued, interposed the plea oi infancy, the plaintiffs 

were permitted to discontinue without costs. Van Bur en v. 

JPor^, 4 Wend. 209. 
DISSEIZIN. 
1. There can be no disseizin in fact, except by the wrongful entry 

of a person claiming the freehold, and an actual ouster ox, 
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expulsion of the true owner, or by some act tantamount thereto ; 
such as a common law conveyance, with livery of seizin, by a 
person actually seized of an estate of freehold in the premises, 
or some one, lawfully in possession, representing the freeholder, 
or by a common recovery, in which there is a judgment for the 
freehold, and an actual delivery of seizin by the execution, or 
by levying a fine, which is an acknowledgment of a feoffinent 
of record. Varick v. Jackson, 2 Wend. 166. 

2. The holding over of a tenant for life, after the determination of 
his estate, though he claims the foe, is not a disseizin of the 
rightful owner. lb. 

See EliECTMENT, 1, 2, 3, 4. 

DOWER. 

1. A writ of dower unde nihil hahet lies only against the tenant 
of the freehold. Hurd v. Grant, 3 Wend. 340. 

2. Where the demandant failed in showing that the defendant 
was such tenant, and where it was proved on the part of the 
defendant that another was tenant of the freehold, the court 
refused to set aside a nonsuit. Ih. 

3. Admeasurers of dower, in ascertaining the part to be assigned 
to the widow, are not authorized to make any deduction in 
consequence of any conveyance of land made by the husband 
to the wife during marriage. Hyde v. Hyde, 4 Wend. 630. 

DURESS. See Bond and Warrant, 2. 
EJECTMENT. 

1. A defendant in an action of ejectment is entitled to avail him- 
self of an outstanding title, against the lessors of the plaintiff, 
although he is in possession without color or claim of title ; his 
possession is good against all the world except the legal owner, 
and by showing the title in another, he destroys the plaintiff's 
right to recover. By Oliver, senator. Schauber v. Jackson, 
2 Wend. 14. 

2. A defendant cannot controvert a plaintiff's title by showing a 
title in some third person, where he entered by the permission 
of the plaintiff, or as an intruder upon the possession of the 
plaintiff without such permission, and without claim of title, or 
where the plaintiff claims under a judgment and execution 
against the defendant. In these cases he is estopped from set- 
ting up an outstanding title. By Stebbins, senator, lb. 

3. Where a perswi intrudes, without claim of right, upon the 
actual possession of another, there is reason in compelling him 
to restore the possession before he be permitted to show title in 
a third person. But the reason does not apply in a case of that 
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coDstinctiTe possession which the law implies as following title ; 
and a defendant entering, declaring that he takes the landb as a 
mere possessor, acknowledging his ignorance of the owner, and 
expressing a desire to discover him, for the purpose of purchas- 
ing, is not precluded from showing the title out of the lessors 
of the plaintiff, notwithstanding he may be unable to trace it to 
himself By Stebbins, senator, lb. 

4. Where a grantee, under a conveyance from a tenant by the 
curtesy of a house and lot, goes into possession of the lot and of 
an alley adjoining the same, which had been used for thirty 
years by the owners of the lot as appurtenant thereto, continues 
in possession himself nine years, and then acquires title to the 
alley from a third person, he cannot set up such title as adverse 
in an action of ejectment brought by the heir to recover the 
premises as the inheritance of his mother, the action being 
brought within twenty years after the termination of the life 
estate. Jackson v. Mancius, 2 Wend. 357. 

5. A release by one of two lessors of the plaintiff is no bar to a 
recovery in an action of ejectment, such release affecting only 
the quantum of interest. A release by a sole lessor is a bar 
here, though held otherwise in England. Jackson v. McCkiskey, 
2 Wend. 541. 

6. In ejectment, where the grantor of a small lot of land remained 
in the possession of the premises conveyed for twenty-seven 
years, and no entry or act of ownership on the part of the 
grantee was shown, it was held that such possession was not 
adverse; that nothing but a clear unequivocal and notorious 
disclaimer of the title of the grantee could render the possession, 
however long continued, adverse. It was further held that the 
defendant was not entitled to notice to quit; that the relation of 
landlord and tenant did not subsist between the grantor and 
those claiming under the grantee, the more especially as the 
nature and situation of the property repelled the presumption of 
a hiring of the premises by the grantor. Jackson v. Burton, 2 
Wend. 341. 

7. A conveyance in fee having been shown from the original pro- 
prietor of a tract of land, the grantees wiU be presumed to have 
entered into possession ; and whoever is in possession wiU be 
presumed to hold for them, and in subordination to their title, 
until the contrary appears. So ruled, in a case where the claim 
to recover was made under a conveyance executed fifty-five 
years before suit brought. Doe v. Butler, 3 Wend. 149. 

8. A demise in a declaration of ejectment laid from a man who 
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WIS dead at the commencement of the suit, may be objected to 
at the trial, and is cause of nonsuit. A lessor must be capable 
of making a demise, not only at the time alleged in the decla- 
ration, but also when the suit is commenced, lb. 

9. Where a joint demise is laid in the names of several lessors, it 
must be proved as laid ; and unless it be shown that the lessors 
had such an interest as would enable them to join in a demise, 
the plaintiff will be nonsuited. lb. 

10. Where a person entered into the possession of land belonging 
to his father-in-law, who promised to give the land to him and 
his wife, and subsequently by wiU devised the same to the wife, 
it was held, in an action of ejectment brought by the heirs o£ the 
wife, that a possession of thirty-six years continuance under a 
conveyance from the husband, was not adverse, and that a con- 
veyance to the husband from the ancestor could not be presum- 
ed. Jackson v. French, 3 Wend. 337. 

11. Where a jury would not be warranted by the evidence in an 
action under the statute for waste, to find a verdict for the plain- 
tiff, a judge is not authorized, in an action of ejectment founded 
on an alleged forfeiture for waste, to instruct a jury that the acts 
complained of simply because done without the permission of 
the landlord, work a forfeiture of the tenant's right : he should 
submit the question to the jury to determine whether the acts 
done were in fact prejudicial to the plaintiff's interest. Jcu^k- 
son V. Titbits, 3 Wend. 341. 

12. It seems, that if waste be committed in a dwelling house, part 
of the property demised, only such parts of the dwell'mg house 
are forfeited as the waste is committed in. lb. 

13. A rule to appear and plead in ejectment will be ordered where 
the service of the declaration is on the wife of the de^ndant on 
the premises. Jackson v. Salisbury, 3 Wend. 430. 

14. A tenant for one year holding over, is a tenant from year to 
year, and entitled to notice to quit before an ejectment can be 
brought against him. Jackson v. Salmon, 4 Wend. 327. 

15. A person coming in under such tenant, stands in the same 
relation to the landlord, and is also entitled to notice to quit. lb. 

16. An equitable lien or mortgage cannot be set up at law as a 
legal estate to defeat a recovery in an action of ejectment. 
Jackson v. Parkhurst, 4 Wend. 369. 

17. Notice to quit is not necessary from a purchaser at a sale, by 
virtue of a surrogate's order for the payment of debts, to a person 
in possession under a conveyance from the heirs of the testator 
^r intestate. Jackson v. Robinson^ 4 Wend. 436- 
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18. An offer to purchase land by a party having the title, does not 
impair or affect his right ; such offer, however, by a party, bars 
the defence of adverse possession. Jackson v. Briiton, 4 Wend. 
607. 

19. Aliens authorized by statute to hold lands, but inhibited from 
leasing or demising the same, are not precluded from making a 
demise for the purpose of bringing an ejectment. lb. 

20. A plaintiff" in ejectment is entitled to recover upon the parol 
a^cknowledgment of the tenant that the plaintiff is the owner of 
the premises ; the tenant having no title himself. Jackson v. 
Denison, 4 Wend. 558. 

ERROR. 

1. Where a judgment is pronounced in the Supreme Court on 
pleadings brought up from an inferior court, and the party 
against whom the judgment is, asks and obtains leave to amend 
his pleadings, which he accordingly does, and issue is joined, 
and a trial had on such amended pleadings, the party amending 
is estopped from afterwards alleging error in the judgment 
pronounced on the original pleadings. Campbell v. Stakes, 2 
Wend. 137. 

2. Error cannot be alleged in the Court for the Correction of 
Errors, for that in a cause where there were two issues joined, 
the jury had passed upon only one of them, if it appears that 
the question has not been brought before the Supreme Court, 
on a motion in arrest of judgment, or otherwise. lb.. 

3. The Court for the Correction of Errors is strictly an appellate 
court for the re-examination and correction of erroneous decis- 
ions actually made by other tribunals, upon questions distinctly 
presented to the court below, and none other will be considered. 
lb, 

4. There are also cases which have been passed upon by the 
court below, which will not be revived by the Court of Errors 
but in the exercise of a sound discretion ; as where the Court of 
Errors is asked to reverse or modify the decision upon some new 
point not raised in the court below. It would seem that a 
decree of the chancellor will not be reversed for the purpose of 
giving the apppellant a remedy which he did not ask for in the 
Court of Chancery ; but a judgment of a court of law will not be 
sustained merely because the plaintiff* in error has neglected to 
urge every valid objection which might have been insisted on 
by way of argument in the court below. lb. 

5. Where, in a record of a judgment of the Supreme Court of 
New York, reversing a, judgment of the Common Pleas, restitu- 
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tion was awarded upon a bare suggestion thai the prevailing- 
party in the court below had obtained satisfaction of the judg- 
Qient pronounced in his favor, whereby the losing party had lost 
a certain sum, the Court of Enors refused to consider the point, 
as the question had not been submitted to or passed upon by the 
the Supreme Court Safford v. Stevens ^ 2 Wend. 158. 

6. The practice of applying^ to the Supreme Court on affidavit for 
leave to make a suggestion on the record in such case, to lay 
the foundation of a judgment for restitution, approved. lb, 

7. It is error in a court of common pleas to refuse to decide ques- 
tions"of law pertinent to a case on trial, upon which a decision 
is asked by one of the parties. Van Hoesen v. Van Ahtyney 
3 Wend. 75. 

8. Where a court of common pleas refuse to exercise a discretion 
vested in them by law, under the impression that they possess 
not the power which they are called upon to exercise, and in 
consequence a judgment is erroneously obtained, such judgment 
will be reversed for error. Beach v. Chamberlain, 3 Wend. 366. 

9. Where a party to a writ of error dies after joinder in error, a 
judgment in error will be directed to be entered nunc pro tunc 
as of a time previous to the death. Bemus v. Beekman, 3 
Wend. 667. 

10. On reversal in the Court for the Correction of Errors of a 
judgment of the Supreme Court of New York, rendered on a 
judgment removed into that court from the common pleas, such 
judgment is given as ought to have been given in the Supreme 
Court. Cbse v. Stuart, 4 Wend. 95. 

11. An appeal from an order of the chancellor refusing a re-hear- 
ing of a motion for instructions to a master as to the examina- 
tion of a witness, will not be entertained. Williamson, appel- 
lant,^ Wend, 170. 

12. An appeal does not lie from an order of the chancellor di- 
recting the sale of property, the subject of contest between the 
parties litigant, and ordering the money to be brought into court 
to abide the final order to be made upon the rights of the parties ; 
such order relating only to the preservation of the prq>erty, and 
not affecting the merits of the cause. Chapman, appellant, 4 
Wend. 173. 

13. Where there was a defective verdict in a case ; where the 
damages found by the jury exceeded the damages claimed in the 
declaration ; where the judgment was entered for only the damn 
ages and costs in an action of debt ; and where the judgment 
was general instead of special, exempting the body of the de- 
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fendant from imprisonment after a confession of a pfea of an 
insolvent discharge, the Court for the Correction of Errors dis- 
missed a writ of error with costs, on the ground that the party 
might have obtained relief in the court below had he there 
sought it. Houghton v. Starr, 4 Wend. 175. 

14. It was shown in this case, that after the entry of the judg- 
ment, and before the suing out of the writ of error, the defendant 
beJow applied to the Supreme Court to set aside the proceedings 
of the plaintiff for irregularity ; but it was not shown that he 
had asked for a correction of the specific errors relied on for a 
reversal of the judgment. Ih. 

15. A cause will not be heard on writ of error, unless the bill of 
exceptions, if there be one, is entered on the record. Anon. 4 
Wend. 193. 

16. A writ of error coram vobis will be quashed, where the names 
of the parties in the judgment sought to be reversed are not 
truly stated. Broum v. Davenport, 4 Wend. 205. 

17. Where there is error in a record of an inferior court, which 
the party obtains leave to cure by an order or rule of such courts 
but neglects to amend his record conformably to such rule, the 
judgment will be reversed, notwithstanding the rule. Waldron 
V. Green, 4 Wend. 409. 

18. A judgment will not be reversed for a technical error in enter- 
ing it. Wilson V. Gale, 4 Wend. 623. 

ESCAPE. 

1. A bond for the limits, given by a defendant who had been 
charged in execution, and to whom the plaintiff had previously 
given permission to go at large, beyond the jail liberties, does 
not revive the judgment, so that an action can be maintained 
against the sheriff for an escape. Poucher v. Holley, 3 Wend. 
184. 

2. Although it was not the intention of the plaintiff to discharge 
the debt, a voluntary discharge by a creditor of his debtor from 
the limits, discharges the judgment and the debt. Ih. 

ESTOPPEL. See Evidence, 14 ; Judgment and Execution, 6. 
EVIDENCE. 

1. In an action by the assignee of an insolvent debtor, in which 
the plaintiff declares as assignee for a cause of action existing 
prior to the assignment, the plaintiff must prove, on the trial, 
the character in which he sues, although no other plea than the 
general issue is interposed. Best v. Strong, 2 Wend. 319. 

2. The memoranda of a deceased notary of the demand and notice 
of non-payment of a promissory note, are prima facie evidence 
of the fact. Butler v. Wright, 2 Wend. 369. 
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3. Where the payment of money is a condition precedent to the 
performance of a covenant to convey land, a weaver of the con- 
dition cannot be given in evidence in support of a decl^xation 
for breach of the covenant averring performance. Baldwin v.- 
Munn, 2 Wend. 399. 

4. The written laws of foreign states must be proved by an exem- 
plification, and cannot be proved by the printed statute books 
of such state. Packard v. Hill, 2 Wend. 411. 

5. Where an endorsement in part satisfaction of a judgment is 
made on an execution, being the proceeds of property sold, 
which sale is subsequently set aside, the plaintiff in the execu- 
tion may show the facts of the case, notwithstanding the return 
of the officer, and the endorsement will be held a nullity. Dubois 
v. Dubois, 2 Wend. 416. 

6. Evidence of usury is admissible under the general issue in 
assumpsit. Fulton Bank v. Stafford, 2 Wend. 483. 

7. After a lapse of ten years, a written memorandum, made at the 
time of the transaction, respecting notice of protest of a note, 
may be read in evidence, as a link in the chain of testimony. 
Hart V. Wilson, 2 Wend. 513. 

8. Evidence varying the terms of a written submission, is inadmis- 
sible. So also evidence of mistakes in an award by arbitrators, 
cannot be shown in a court of law. Efner v. Shaw, 2 Wend. 
567. 

9. An instrument under seal, to which is affixed the name of a 
subscribing witness, can be proved only by such witness, unless 
it appear that his attendance cannot \)e procured. Henry v. 
Bishop, 2 Wend. 575. 

10. A person present at the execution of the instrument, who 
not then, but subsequently affixes his name as a witness, is not 
a subscribing witness within the reason of the rule ; and his tes- 
timcmy cannot be received, it appearing that there were wit- 
nesses who did subscribe their names at the time of the execu- 
tion. Ih. 

11. An award of the Onondaga commissioners, respecting lands 
situate in that county at the time of the award, may be exempli" 

fed by the clerk of that county, although subsequently included 
in the county of Cayuga. Jackson v. Tihhits, 2 Wend. 592. 

12. A record, verdict, or judgment, is not conclusive when offered 
as evidence to prove an issue of fact, and not brought forward 
by plea as an estoppel. The jury in such case may find against 
the facts so proved, if the other evidence in the case will warrant 
their so doing. Jackson v. Wood, 3 Wend. 27. 
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13. To make a record eyidence to conclude any matter, it should 
appear from the record itself that that matter was in issue; and 
evidence cannot be admitted that under such a record any 
particular matter came in question. lb. 

14. An estoppel cannot be created by parol evidence helping out 
a record ; to constitute an estoppel by a former judgment, the 
precise point which is to create the estoppel must have been put 
in issue and decided, and that it was so put in issue and decided 
can appear by the record alone. lb. 

15. The lessors of the plaintiff, in an action of ejectment, are not 
barred from their action, by the production of a record of a 
verdict and judgment in a suit against the lessors and others as 
heirs and devisees, in which they pleaded riens per descent, and 
on the trial of which issue the question was whether the premises 
claimed in the action of ejectment and other lands held by the 
lessors and their co-defendants in that suit came to such defend- 
ants by descent or devise, and were assets in their hands to pay 
the debts of their ancestor, although the jury on the issue of 
riens per descent found against the defendants, it not appearing 
from the record that the fact in issue in the action of ejectment 
was in issue and decided in the former suit. lb. 

16. If a verdict in a former suit will stand, on the assumption that 
the issue therein was found in favor of the title set up in the 
second suit, such verdict and the judgment thereon are not 
conclusive. lb. 

17. Nor does it help a defendant in an action of ejectment, that 
the title set up by the lessor was in dispute in the former action, 
if such title came in question only collaterally, and if it does 
not appear that the verdict is necessarily based upon the finding 
that the lessor had no title. That the jury found against the 
lessor must appear affirmatively, and not rest in inference, lb. 

18. Proof of hand-writing of the endorser of a note, going no 
farther than that the witness believed it to be the hand-writing 
of the endorser, founded upon the facts of having seen him write 
his name two months before the trial, and also having seen him 
write five years before the trial, stating at the same time that he 
would not have been able to have testified to the hand-writing 
from the fact alone of having seen him write five years ago, and 
expressing doubts as to a part of the signature, would scarcely 
be sufficient to uphold a verdict, if the question as to its suffi- 
ciency had been properly submitted to a jury. Utica Ins. Co. 
V. Badger, 3 Wend. 102. 

19. Where a judge upon such evidence, in an action by the en- 

VOL. V. ^NO. IX. 19 
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dorsees of a promissory note, charged the jury that the plaintifis 
were entitled to a Terdict, instead of leaving it to them, under 
proper instructions, to say whether the endorsement was or was 
not the hand-writing of the party, a new trial was granted. lb. 

20. A witness, on his examination, may recur to a written mem- 
orandum, to refresh his memory as to facts to which he is called 
to testify. Holladay v. Marshy 3 Wend. 142. 

21. Where deeds of lands embrace premises lying in two counties, 
and are recorded in only one of them, and it is proved that the 
originals are lost, exemplifications of the records of the deeds 
are competent evidence to prove the contents of such deeds, in 
an action of ejectment for the recovery of the premises conveyed, 
situate in the county where the deeds are not recorded. JacA:' 
son V. Rice, 3 Wend. 180. 

22. The bare fact of two persons holding different parcels of what 
was once an undivided tract of land, deriving title from the 
same source, constitutes no privity of estate, so that the testi- 
mony of a deceased witness on the trial of an action of eject- 
ment against one, for the premises in his possession, can be 
given in evidence in an action of ejectment against the other for 
the premises possessed by him, although both actions be by the 
same claimant. Jackson v. Crissey, 3 Wend. 251. 

23. A discharge under the act abolishing imprisonment for debt 
in certain cases, may be given in evidence under the plea of a 
general issue ; and a variance between the discharge pleaded 
and that produced on the trial, will not prevent the party from 
offering the discharge in evidence. Bradley v. Field, 3 Wend. 
272. 

24. Reasonable notice must be given to produce books or papers 
before the time when the cause may be tried. What shall be 
deemed reasonable notice depends upon the circumstances of 
the case. Whether secondary evidence shall be admitted de- 
pends upon the discretion of the judge. Utica Ins. Co. v. Cad- 
well, 3 Wend. 296. 

25. The privilege of not disclosing a communication made by a 
client to counsel, is confined to counsel and to an interpreter, 
though it seems the rule might perhaps be extended to the clerks 
of counsel. Jackson v. French, 3 Wend. 337. 

26. But a person in no way connected with the counsel, present 
at a communication made to him by a client, is bound to testify. 
lb. 

27. A promissory note for the payment of money, void in law, so 
that a suit cannot be maintained upon it, may be used never- 
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theless as eyidence of an acknowledgment of indebtedness to 
take a case out of the statute of limitations. Utica Ins, Co, v. 
Kip, 3 Wend. 369. 

28. The defendant has a right to avail himself of the testimony 
of special bail, by substituting and justifying new bail. Ltggett 
V. Boyd, 3 Wend. 376. 

29. A wiU upwards of 40 years standing after the death of the 
testator, it being clearly proved that the land devised by it had, 
ever since the death of the testator, been held under and accord- 
ing to its provisions, was admitted in evidence as an ancient 
deed, without proof of its execution, although one of the sub- 
scribing witnesses was shown to be alive and within the juris- 
diction of the court, and notwithstanding that the attestation did 
not state that the witnesses subscribed their names in the presence 
of the testator. Jackson v. Christman, 4 Wend. 277. 

30. The omission to state the fact that the witnesses subscribed 
their names in the presence of the testator, does not conclude 
the jury from finding that the wiU was so subscribed, if warranted 
by the circumstances to find in favor of its due execution. 1 h. 

31. Where a bond signed by several obligors came collaterally in 
question, and the name of one of the obligors and of one of the 
witnesses was the same, and the judge at the trial admitted the 
bond to be read in evidence, upon proof of the hand-writing of 
the other witness who was shown to be dead, without requiring 
the absence of the other witness to be accounted for, it was held 
that the judge erred ; that m the absence of proof, he was not 
authorized to say fi-om the identity of the name that the obligor 
and witness were the same person ; and it seems that though the 
fact had appeared he would have been a competent witness in 
the cause, it being between other persons. Ih. 

32. The admissions of a party under a misapprehension of his 
legal rights and liabilities, do not affect his interests. Morse v. 
Hitchcock, 4 Wend. 292. 

33. Although seizin be alleged in a declaration of covenant on a 
lease for rent, the plaintiff is not bound to prove it ; nor to show 
the defendant in possession, where it is in evidence that he 
claimed to be the assignee of the lease and actually paid rent. 
Lush V. Druse, 4 Wend. 313. 

34. Proof of the hand-writing of subscribing witnesses to a sealed 
instrument who are shown to be dead or beyond the jurisdiction 
of the court, is good evidence of the execution of the instrument 
without proof of the signatures of the parties. Ih. 

35. The declaration of the plaintiffs in an execution attempted to 
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be shown dormsnt, are not admissible in evidence in an action 
against the sheriff for a false return of a second execution, 
where it is not shown that they had indemnified the sheriff*. 
Benjamin y. Smith, 4 Wend. 392. 

36. Parol evidence is not admissible to show the land intended to 
be granted by a deed, where the premises are described as being- 
all the iand purchased by the grantor ofAB, and where, without 
such description, the deed is incapable of location ; the deed to 
the grantor in such case must be produced. Jackson v. Pttrk- 
hurst, 4 Wend. 369. 

37. The admissions or declarations of an agent, relative to the 
settlement of an account, made seventeen months after the 
pretended settlement, when there is no proof of a settlement in 
fact, are not admissible in evidence against his princtjwaj/. 
ThaUhimer v. Brinckerhoff, 4 Wend. 394. 

38. The acts and declarations of the agent at the time of the 
transaction are binding upon the principal, but what he says at 
another and subsequent period, are not evidence against the 
principal : his declarations are received not as admissions, but 
as a part of the res gesta. lb. 

39. An exemplification of letters of administration from the surro- 
gate's office is good evidence, without accounting for the non- 
production of the original letters. Jackson v. Robinson, 4 Wend . 
436. 

40. The declarations or admissions of a party showing title out of 
himself or in the lessor of the plaintiff, in an action of ejectment, 
are inadmissible in evidence to divest him of his legal estate, 
where there is no proof of a tenancy by the party in support of 
which the declarations can be applied, or where there is no title 
shown in the party in whose favor the admissions are made, 
independent of such declarations. Jackson v. Anderson, 4 
Wend. 474. 

41. Where premises demised by a lease were described by distances 
from a given corner, and were bounded on one side by a lot 
described as of a particular number, and a diagram of the 
demised premises described an obtuse angle, leaving a gore 
between the angle and the lot specified as a boundary, it was 
held that parol evidence was admissible to show the intent of the 
parties to cover as well the gore as the premises included within 
the distances, although there were no natural or artificial objects 
to control or regulate the courses and distances. Jackson v. 
BriUon, 4 Wend. 507. 

42. One of two attorneys executing a deed may prove the execution 
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of it by himself, but not by his co-attorney where there is a 
subscribing witness to the deed. lb. 

43. Recitals, in a power of attorney executed thirty-six years before 
the trial of the heirship of the constituents in such power, 
together with slight parol proof of such heirship, is prima fcu^ie 
sufficient to entitle a party claiming under a conveyance by 
virtue of such power, to recover in an action of ejectment. 
Jackson V. Russell, 4 Wend. 543. 

44. The testimony of a witness proving that on search made in a 
surrogate's office for a will, which, according to the laws relating 
to ancient wills, ought there to have been deposited, that gftich 
will could not be found, is equivalent to the testimony of the 
surrogate himself, although the witness is not a clerk in the 
office, the search being made under the direction of the surro- 
gate. The certificate of the surrogate is not the only competent 
evidence in such cases. lb, 

45. After such preliminary proof, an exemplification of the will 
from the surrogate's office is competent evidence. lb, 

46. A warrant, under which a false imprisonment takes place, 
produced on the trial by a plaintiff, is evidence of the facts 
contained in it, until gi^nsayed by proof on his part. Scott v. 
White, 4 Wend. 555. 

47. The declarations of a third person, referred to by a party, are 
not evidence against such party, unless strictly within the sub- 
ject matter in relation to which the reference is made. Duval 
V. Covenhoven, 4 Wend. 561. 

48. A promissory note, void on the ground of being discounted by 
an incorporated company not authorized to carry on banking 
business, is nevertheless competent evidence, it seems, in support 
of the money counts. Tlie Utica Insurance Company v. Bhod- 
good, 4 Wend. 652. 

49. A stipulation not to plead the statute of limitations in a prose- 
cution for any balance that may be due on a note particularly 
described, may be used in support of the money counts, though 
the note be adjudged illegal and void. lb. 

See Slander, 1, 2, 3, 4, 17 ; Assumpsit, 27 ; Libel, 8, 9, 10, 11, 
13; Malicious Prosecution, 6. 

EXECUTION. 

1. To constitute a levy under an execution, the officer should 
enter upon the premises where the goods of the defendant are, 
and take actual possession of them. The goods should be 
brought within his view, and subjected to his control ; and it 
seems that an inventory should be taken of them. He should 
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assert his title to them by virtue of the execution, and his acts 
should be public, open, and unequivocal, and nothing should be 
done by him to cast concealment over the transaction. It seems, 
that the acts of the sheriff, as to the asserting of his rights and 
the divesting of the possession of the defendant, should be of 
such a character as would subject him to an action as a tres- 
passer but for the protection of the execution. Beekman v. 
Lansings 3 Wend. 446. 

2. In an action of debt on a bond conditioned for the payment of an 
annuity^ after judgment, it is not necessary to have a scire fa- 
cias to warrant an execution for subsequent arrears. An exe- 
cution may be sued out without a scire facias, but it seems it 
would be well to specify in the direction, particularly, the arrears 
claimed. Wood v. Wood, 3 Wend. 454. 

See Evidence, 5. 

EXECUTORS AND ADMINISTRATORS. 

1. It is the duty of trustees and guardians to keep the money 
belonging to the trust estate properly invested. Depeyster v. 
Clarkson, 2 Wend. 77. 

2. If they neglect to make investments, they are chargeable with 
the interest of the unemployed funds, commencing six months 
after the receipt of the moneys. Ih. 

3. A trustee is not permitted to put the income of an estate into 
his own pocket, to be accounted for at the termination of the 
trust, and in the mean time appropriate the capital to the payment 
of the annual expenses of the trust. The interest or income 
should first be applied and exhausted in the support of the cestuis 
que trust, if infants, and to answer the other exigencies of the 
trust, before the principal is encroached upon. Ih, 

4. Where annual disbursements are required, and they are equal 
to the whole income of an estate, and the trustee is charged 
with interest on the income used by him and not invested, he 
will have to pay the interest as it fails due ; but if the disburse- 
ments or investments that he makes are less than the income, 
then he will not be required to pay the interest which he may 
owe as it falls due, but it will be carried into the disbursement 
fund, which bears no interest This rule, therefore, does not 
allow compound interest. Ih. 

5. Where, for a period of 20 years, a large balance, amounting on 
an average to a sum exceeding $5000, was annually left in the 
hands of executors and guardians, who after the first seven 
years made no investments whatever of the moneys remaining 
on hand, but the same were used by one of the executors as his 
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own, against whom a bill to account was filed, the following 
directions were given to the master in stating the account, and 
the decree of the chancellor containing such directions, on 
appeal to the Court of Errors, was affirmed, viz. The master 
' is directed so to state the account as that the defendant shall 
be charged with interest on the annual balances and on two 
certain bonds, one given by the defendant, and the other by one 
S. H., (for which the defendant had become responsible,) but 
also on all moneys received by him during each year, from the 
end of six months after the day of the receipt thereof to the 
end of the year, deducting therefrom, except as hereinafter 
mentioned, the interest on all payments, of what nature or kind 
soever, from the respective dates thereof to the end of the year ; 
and that the interest which shall appear at the end of every year 
during the period of such account, to be due from the defendant, 
be applied towards satisfying, in the first instance, as far as the 
same shall extend, and before resorting to the principal, any 
payments, including expenditures and investments thereafter 
made by the defendant, to or on account of the complainants, 
or their estate, but so, nevertheless, as not, in any case, to 
compute interest on interest; and to that end, the master is 
hereby directed to carry into the said account the interest annu- 
ally accruing on the said two bonds, on the first day of January 
in each year, until the principal was paid. And the said master 
is further directed, during the first year of the said account, 
commencing on the first day of January, 1803, to compute 
interest on the respective receipts and payments by the defendant 
during the year, to the end thereof, and strike the balance of 
such interest, and carry the same into the column of simple 
interest, to be added to or deducted from the interest to be 
computed on the yearly balance of the principal moneys, as the 
case may be ; and such amount of interest at the end of the 
year 1803, shall be deemed the fimd out of which payments are 
made during the ensuing year or years, until the same is 
exhausted, and so from year to year until the termination of the 
account, except that no interest after the year 1803 is to be 
credited on payments made by the defendant, until such fund of 
interest as aforesaid shall first have been exhausted ; but as to 
any excess of payments, interest is to be computed thereon ; 
and in case it shaJl so happen, that at the expiration of any year, 
the balance of interest shall be found in favor of the defendant, 
then the same shall be applied towards diminishing the principal 
moneys then due to the complainants, or the said estate. lb. 
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6. Moneys arising from the sale of real property in another state, 
on an order of a Court of Probate there, are not assets in the 
hands of the executor in the state of New York, and cannot 
be so averred in a replication to a plea of plene administrcmit. 
Peck V. 3fead, 2 Wend. 470. 

7. In an action against an administrator, a creditor is not concluded 
by the inventory, but may show the goods and chattels invento- 
ried to be of a greater value than the amount specified in the 
same. Nor would the administrator, it seems, be concluded by 
the inventory. Willoughhy v. McCluer, 2 Wend. 608. 

8. After an administratrix has pleaded the general issue, and a 
plea of plene administravit prceter a certain sura, and the plain- 
tiff in the action has replied, admitting the truth of the second 
plea, praying judgment, &/C. a plea puis darrein continuance, 
setting forth a judgment confessed by the administratrix, in a 
suit commenced since the action in which the plea is interposed 
was at issue and noticed for trial, will be received and consid- 
ered good. Lawrence v. Bush, 3 Wend. 305. 

9. An administrator cannot retain money remaining in his hands 
unadministered, to apply on a contract for the sale of land to 
the intestate, where the contract has been annulled and can- 
celled by the vendors. He cannot thus benefit the heirs seek- 
ing an enforcement of the contract, at the expense of the creditors 
of the intestate. Harmon v. Durham, 3 Wend. 367. 

10. An executor, by virtue of his ofiice, becomes a trustee for the 
devisees and creditors of the testator, when it is ascertained 
that the personal property of the estate is insufficient to pay the 
debts of the testator; and in such case he will not be permitted 
to sell the real estate of the testator under a judgment held 
by himself and to become the purchaser. Rogers and Rogers, 
3 Wend. 503. 

11. The lapse of 14 years between the granting of administration 
and an application to a surrogate for the sale of real estate, is a 
sufiicient cause without explanation for the rejection of the ap- 
plication : still if the surrogate errs in entertaining the petition, 
his error can be corrected only on appeal. Jackson v. Robin- 
son, 4 Wend. 436. 

See Limitation, 7. 

FALSE IMPRISONMENT. 

1. Where an offender arrested under a warrant endorsed in pursu- 
ance of the act * for the better apprehending of felons and other 
offenders,' was taken into the county where the magistrate 
resided who issued the warrant, he not being a justice of the 



Digiti; 



ized by Google 



1 831 .] Digest of Recent Decisiont. 1 67 

county where the offence was committed, it was held, that an 
action for false imprisonment was properly brought, the officer 
having neglected to comply with the requirements of the statute. 
Green v. Rumsey, 2 Wend. 611. 

2. False imprisonment will lie against an officer and a complainant 
in a criminal prosecution, where they combine and extort money 
from a party accused, by operating upon his fears, although the 
party be in the custody of the officer, under a valid warrant 
issued upon a charge of felony. Holley v. Mix, 3 Wend. 360. 

3. In an action for false imprisonment against two, where several 
damages are given, the plaintiff may cure the irregularity by 
entering a nolle prosequi against one, and taking judgment 
against the other. Ih. 

4. A misnomer of the person, in process on which an arrest is 
made, subjects the actors to an action for false imprisonment. 
Scott V. Ely, 4 Wend. 555. 

FORFEITURE OF ESTATE. 

1. Since the statute allowing the wife and her heirs to enter into 
lands belonging to her, aliened by the husband, after the de- 
cease of the husband, it seems that a feoffment by the husband 
of the wife's estate does not work a forfeiture of his life estate. 
Jackson v. Mancius, 2 Wend. 357. 

2. If a forfeiture of a life estate accrues by the disseizin of the 
tenant for life, the reversioner is not bound to enter until the 
natural termination of the life estate. lb. 

See Landlord and Tenant, 20. 

FORGERY. See Principal and Agent, 3. 

FORMER RECOVERY. 

Where an erroneous judgment is lecovered, and the amount thereof 
collected, and such judgment is subsequently reversed for de- 
fect of form merely, and restitution and costs of reversal awarded 
to the defendant in the original judgment, such defendant can- 
not plead the payment made by him on the erroneous judgment 
in bar to a second suit for the original cause of action. Close 
V. Stuart, 4 Wend. 95. 

FRAUD. 

1. Actual fraud in the conveyance of property may be shown by 
a creditor, although his debt accrued subsequently to the convey- 
ance sought to be avoided. Wadsworth v. Havens, 3 Wend. 
411. 

2. So a purchaser for a valuable consideration has a right to avoid 
a precedent fraudulent conveyance. lb. 

3. Where a nephew, a simple, ignorant young man, was induced by 
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his uncle, to accept a conveyance of land worth not exceeding 
$240, in satisfaction of a claim of at least $500, it was held, on an 
appeal from chancery, that from the nature of the transaction, the 
inadequacy of the consideration, the relative character, capacity, 
and connexion of the parties, fraud and imposition might well 
he presumed; and a decree directing the payment of the original 
claim by the uncle, and a re-conveyance of the land by the 
nephew, was affirmed. Hall v. Perkins, 3 Wend. 626. 

FRAUDS, Statute of. 

A promise by one person to indemnify another for becoming a 
guarantor for a third, is not within the statute of frauds ; such 
promise need not be in writing, and the assumption of the re- 
sponsibility is a sufficient consideration for the promise. Chopin 
V. Merrill, 4 Wend. 657. 

FRAUDULENT CONVEYANCE. 

1. A voluntary conveyance is a deed withvut any valuable consid- 
eration. If any thing valuable passes between the parties, it is 
a purchase ; and it was accordingly holden that a bond executed 
by a son to his parent for $500, with interest annually, if 
demanded, was a valuable consideration, and would sustain a 
conveyance of land as a purchase ; the securing to the grantor 
an annuity or rent equal to the legal interest of the bond, being 
deemed sufficient, even though it had been the intention or 
expectation of the parties that the principal of the bond should 
not be exacted. Jackson v. Peek, 4 Wend. 300. 

2. In the case of a voluntary conveyance, as much as in any other 
case, the question is as to actual fraud, which must be passed 
upon and decided by a jury. lb. 

3. A trifling accruing indebtedness, or a declaration by a grantor 
at the time of the making of a settleinent upon his children that 
he owed some money, where he retained under his control 
property amply sufficient to meet such demands, is not sufficient 
to avoid a conveyance. lb. 

4. Where, on the trial of a cause,, a party seeking to avoid a 
conveyance admits that there is no actual fraud in the transac- 
tion, the court will not look into the facts and circumstances 
disclosed by the evidence, to determine whether the transaction 
be in fact fraudulent or not, although a verdict be taken and a 
case made, subject to the opinion of the court. lb. 

See Sale, 1, 2. 

FRAUDULENT JUDGMENT. 

1. The taking of a judgment for a larger amount than is actually 
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due, for the purpose of defeating another creditor, subjects the 
plaintiff to the penalty given by the statute of frauds, although 
a part of the debt covered by the judgment be actually due. 
Wilder v. Fondey, 4 Wend. 100. 

2. The motives of a plaintiff in entering judgment upon a bond 
and warrant where he has no security besides the judgment, 
cannot be questioned ; but where he has other security, and 
takes the only fund against which other creditors can proceed, 
his motives may be submitted to the consideration of a jury. 1 b, 

3. The statute of fraud reaches fraudulent executions as well as 
fraudulent judgments. An execution for the full amount of a 
honajide judgment, where the whole or a part of the judgment 
is satisfied, is within the operation of the statute. Ih. 

4 A bond and warrant may be taken, and judgment entered 
thereon to cover future advances, but if an execution issues 
upon such judgment for more than is actually due, it is fraudu- 
lent if intentionally done ; and whether issued intentionally or 
by mistake, for the amount directed to be levied, is a proper 
question for a jury. But to entitle a party to give proof upon 
such point, he must distinctly state the evidence he wishes to 
offer, unconnected with the question of the validity of the judg- 
ment, lb. 

ORANT. 

A grant by the sovereign authority of the state of New York to A 
B and five others, as patentees, for and on behalf of themselves 
and their associates, the freeholders and inhabitants of the tovm 
of Hempstead^ is a valid grant, being made to individuals by 
name, as trustees for the freeholders and inhabitants. North 
Hempstead v. Hempstead, 2 Wend. 109. 

GUARDIAN AND WARD. 

1. There can be no guardianship in socage of lands granted by 
the state of New York since the 4th of July, 1776, the act 
concerning tenures declaring that all lands held under the au- 
thority of that state, shall be and remain allodial and not feu- 
dal. Combs V. Jackson, 2 Wend. 153. 

2. At the common law, where there was no guardian in socage, 
the father was guardian by nature to his heir apparent, until he 
arrived to the age of 21 ; this guardianship gave a control of the 
person only, and not of the estate, real or personal, of the infant. 
lb. 

3. Under the New York statute of descents, all the children are 
heirs apparent of the father, and he is entitled, as guardian by 
nature, to the guardianship of their persons until they attain the 
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age of 21, or marry, except where lands, granted before the 
revolution, descend to the children from their maternal relations, 
in which case, as the lands cannot go to him, if they be socage 
lands he will be guardian in socage, and may take the rents 
and profits thereof for the use of his children, until they attain 
the age of 14, and until another guardian be appointed. Ih. 

4. A guardian by nature has no control over the real or personal 
estate of his infant children. Ih. 

See Executors, 1 — 5. 

GRANT, Presumption of See Presumption. 

HUSBAND AND WIFE. 

1. Where a bond is given by a husband to secure a separate main- 
tenance to his wife, on an agreement between them to live 
separate and apart, and they separate, and the wife subsequently 
returas for the purpose of resuming her duties and privileges as 
a married woman, and is received by her husband as his wife, 
the previous agreement to live separate from each other is at an 
end, and the bond which was given for the separate maintenance 
falls with the agreement. Shelthar v. Gregory, 2 Wend. 422. 

2. The subsequent abandonment of the husband by the wife does 
not revive the bond or the legal liability of the husband to afibrd 
her a separate maintenance. Ih. 

See Witness, 4 ; Principal and Agent, 4. 
INCORPORATED COMPANIES. 

1. The members of an incorporated company made by statute 
individually liable as carriers at common law, are responsible 
to the same extent and in the same manner as if there was no 
act of incorporation. Aliens v. Sewall, 2 Wend. 327. 

2. A suit brought against them for the loss of a packet entrusted 
to their agent, should be against all the co-partners, as the action 
is quasi ex contractu ; but the non-joinder of all cannot be taken 
advantage of on the trial, but must be pleaded in abatement, lb, 

INDICTMENT. 

Where there are two counts in an indictment for a misdemeanor, 
one good and the other bad, and the defendant is convicted, the 
indictment will not be quashed on demurrer, or the judgment 
arrested or reversed for that cause. Kane v. The People, 3 
Wend. 363. 

INFANT. 

1. Where an infant took a mare on hire, and drove her with such 
violence, and treated her so cruelly otherwise, that she died ; 
it was held, that though case would not lie, trespass might be 
maintained against him. Camphell v. Stakes, 2 Wend. 137. 
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2. If an infant who has a horse on hire, does any wilful and posi- 
tive act, amounting to an election, on his part, to disaffirm the 
contract of hiring, the owner is entitled to the immediate pos- 
session, lb. 

3. If the infant wilfully and intentionally injures the animal, an 
action of trespass lies against him for the tort. lb. 

4. Infancy, with an averment that the injury happened through 
the unskilfulness, want of knowledge, discretion, and judgment 
of the defendant, would be a good bar to an action of trespass 
brought for killing a horse let to hire, by violent driving and 
cruel treatment. lb. 

5. Infancy is admitted by a replication of a new promise to a plea 
of infancy, and need not be proved by the defendant. Goodsell 
V. Myers, 3 VV'end. 479. 

6. The ratification of an infant's contract should be a promise to 
a party in interest or his agent, or at least an explicit admission 
of an existing liability, from which a promise may be implied. 
lb. 

7. The ratification should be equivalent to a new contract. lb. 

8. The note of an infant is voidable, not void, and may be affirmed 
afler the infant comes of age. So held in a case where the 
action was on a negotiable note. lb. 

9. An express promise need not be proved to render an infant 
liable for necessaries ; but where he is sought to be charged 
otherwise than for necessaries, an express promise must be 
shown. Gay v. Ballou, 4 Wend. 403. 

10. An infant is liable to his step-father for his support ; a husband 
not being bound to support his wife's child by a former marriage. 
lb. 

See Discontinuance ; Arrest, 2, 4. 

INJUNCTION. 

Where there is an unlawful diversion of a stream of water from 
the mills and hydraulic works of a party, it is a proper case for 
the allowance of a preliminary injunction, as the injury, if per- 
sisted in, might be irreparable. Case v. Haight, 4 Wend. 632. 

INSOLVENT. 

1. An insolvent discharge, afler a verdict and before judgment, in 
an action of trespass, does not protect a defendant from impris- 
onment. Hodges V. Chace, 2 Wend. 248. 

2. A plea puis darrein continuance of a discharge under the act 
abolishing imprisonment for debt in certain cases, is not a waiver 
of a plea in bar before put in ; and the plaintiff cannot confess 
the plea and take judgment, but must proceed, and try the 
former issues. Rayner v. Dyett, 2 Wend. 300. 
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3. An insolvent discharge y obtained in the state of New York can- 
not be pleaded in bar of a suit brought in a court of that state, on 
a contract made in another state subsequent to the passage of 
the act under which the discharge is obtained, between parties 
not inhabitants of the state of New York at the time of the 
contract, although, previous to the presenting the petition for the 
discharge, they become such inhabitants. Witt v. Follett, 2 
Wend. 457. 

4. An action cannot be maintained against the maker of a prom- 
issory note payable to bearer, by a person to whom the same has 
been transferred, where the maker has obtained a discharge from 
all his debts as an insolvent debtor, previous to the transfer ; 
although after the discharge, but before the transfer, the maker 
makes a new promise to the payee to pay the debt, and such 
new promise is set up by way of replication to the plea of dis- 
charge. Depuy v. Swart, 3 Wend. 135. 

5. An insolvent's discharge under the act exonerating a debtor 
from the payment of his debts, discharges the debt for which a 
note is given ; the note becomes functus officio, loses its nego- 
tiable qualities, and a person to whom it is transferred after such 
discharge acquires no right to maintain an action upon it. lb, 

6. A promise to pay a debt discharged under such insolvent law, is 
a neiD contract, A suit on such contract can be brought only in 
the name of the person with whom the contract is made : and a 
note, the evidence of the original debt, has no connexion with 
such suit, other than as furnishing a consideration for the new 
promise. lb. 

7. In declaring in an action brought after such new contract, the 
plaintiff" may set forth the original cause of action, and in his 
replication aver the new promise. lb, 

8. The moral obligation resting upon a debtor who has obtained 
an insolvent's discharge, is a good consideration for a subsequent 
promise to pay a debt. McNair v. Gilbert, 3 Wend. 344. 

9. An action cannot be maintained by the assignee of a note 
payable to bearer, directly on the note, where the negotiability 
of such note has been destroyed by an insolvent discharge 
granted to the maker. Moore v. Viele, 4 Wend. 420. 

10. Nor can such assignee avail himself of a new promise subse- 
quent to that discharge, unless it be made to him personally, to 
his agent, or to a third person to pay the assignee, lb. 

11. A discharge of an insolvent debtor, void as to its effect in 
relieving the defendant from the payment of his debts, is equally 
inoperative to protect him from the imprisonment of his person. 
Witt v. Folktt, 4 Wend. 501. 
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12. A foreigner who has resided *in the state of New York, and 
transacted business as a commission merchant for seven years, 
and then returns home, taking with him his effects, and uncer- 
tain whether he will return or not, loses his character of an in- 
habitant; so that, though he returns to that state after a sojourn- 
ing of only three weeks in his native land, he is not entitled to 
be discharged as an insolvent debtor, if, after his return, he 
engages in no business, and his residence, after his return, is 
merely of a temporary nature. In the matter of John M. 
Wrigley, 4 Wend. 602. 

INSURANCE. 

1. Where a vessel, warranted not to be employed in an illicit trade, 
is condemned by an Admiralty Court, acting as a Municipal 
Court to carry into effect navigation laws, for a violation of such 
laws, to support the allegation of a breach of such warranty, it 
is incumbent on the insurers to prove the existence of the laws 
alleged to be violated, as courts cannot judicially notice the 
municipal laws of foreign countries, but require them to be 
proved like other facts. By Walworth, Ch. Ocean Ins, Co. v. 
Francis, 2 Wend. 64. 

2. The facts of seizure and condemnation are not enough to sup- 
port the allegation of a breach of warranty; the law under 
which the same took place must be produced and proved. By 
Spencer, senator. lb. 

3. Where a vessel is warranted as being British, general evidence 
of her national character is prima facie sufficient, until doubts 
are raised by proof on the other side. By Walworth, Ch. lb. 

4. The insurer, when he sets up the breach of a condition as a 
defence, must prove the breach, or at least rebut the general 
presumption, by proof on his part. By Spencer, senator. lb. 

5. Whatever may be the law upon the question, how far a citizen 
or subject is bound, by the legislative or executive acts of the 
government to which he belongs, it seems, he is not bound by 
the judicial acts of a tribunal, merely because he is a subject 
of the government under which that tribunal is organized. By 
Walworth, Ch. . lb. 

6. How far and in what cases a citizen is bound to look to his 
own government only for redress for injuries committed by the 
judicial, legislative, or executive departments of his own country 
within the scope of their authority, qu(Bre. The question 
whether the assured can recover for an act done under the 
authority of his own state, does not arise, where, from the sen- 
tence of the court, it does not appear that the seizure and con- 
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demnation were, by virtue of such authority, for a violation of a 
municipal law of the government to which the party belonged. 
Without proof of the existence of such law, and that the con- 
demnation was for a violation thereof, the whole must be con- 
sidered illegal and unauthorized. By Spencer, senator, lb, 

7. Where underwriters make no objection to the sufficiency of 
proof of interest, but put their refusal to pay on the ground that 
they are not liable for the loss, it is a waiver of preliminary proof 
of interest. lb. 

8. Testimony that a voyage was fair and lawful, and that the 
vessel was not engaged in any illicit trade, is evidence of fact, 
not of lata. lb. 

9. The neglect of a supercargo to put in a claim to a vessel cap- 
tured for an alleged violation of navigation laws, does not affect 
the claim of the assured for a total loss. 1 b. 

10. Where a policy of insurance was effected upon goods and 
merchandise laden or to be laden on board a ship for and during 
the term of six calendar months, without reference to any partic- 
ular voyage, the risk to commence from and immediately follow- 
ing the loading of the goods on board of the vessel, it was held, 
that a trading voyage was evidently contemplated by the parties ; 
that the policy was to be construed in the same manner as if a 
trading voyage had been expressed, with liberty to touch and 
trade at such ports and places on the globe as the insured should 
choose, subject to the accustomed and usual mode of transacting 
business at the several places visited by the vessel ; and that 
however often the goods might be changed the policy would 
attach. Coggeshall v. American Ins. Co. 3 Wend. 283. 

11. If goods, whilst in the transportation from the shore to a ship 
engaged in a trading voyage, are lost, the insurer is liable, if 
the means employed for such transportation are according to the 
known course of trade and established usage of the place where 
the goods are thus attempted to be laden on board the vessel. 1 h. 

12. It seems that it is not an established point, in this country, that 
the insurer would be discharged by the insured taking the goods 
in his ovm lighter for the purpose of landing them, if the goods 
should be lost. lb. 

13. Underwriters may contract so as lO incur risks antecedent to 
the date of the policy. lb. 

14. Where a vessel insured against the perils of the sea on a 
voyage from the East Indies to Holland, was greatly damaged, 
and put into the Isle of France, from whence advice was sent to 
New York to the assured, who forthwith abandoned the vessel 
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to the underwriters there as for a totaJ loss, giving notice on the 
sixth day of July, and in the mean time the master had caused 
the vessel to be repaired, so that on the twenty-eighth day of 
Jvne she sailed from the Isle of France, being tight, stanch, 
and strong, bound to a port in Holland, where she subsequently 
arrived in safety, it was held, although a technical total loss had 
originally occurred, that the plaintiff was not entitled to recover 
as for such loss, but could recover only for a partial loss Dickey 
V. American Insurance Company, 3 Wend. 658. 

15. If a master of a vessel, in the exercise of his legitimate duties 
as the agent of whom it may concern, converts a total, into a 
partial loss before abandonment, the fact that the loss is no 
longer total takes away the right to abandon ; and the result is 
the same where a total loss is converted into a partial loss by 
the acts of a stranger. lb. 

16. If the vessel is abandoned while the loss continues total, all 
the intermediate acts of the master are the acts of the under- 
writers; but if the prc^rty be restored before abandonment, 
the right to abandon is gone, and the acts of the master will 
be considered the acts of the assured. lb. 

17. While it is doubtful whether the assured will or will not 
exercise his right of abandonment, the acts of the master cannot 
destroy the right to abandon. lb. 

18. Where repairs are made by the underwriters or by the master 
as their agent, and the voyage is not lost, and the vessel arrives 
in safety, the assured cannot abandon. lb. 

19. It is a well settled rule of American insurance law, that if a 
vessel is damaged by any of the perils insured against, so that 
the necessary repairs to restore her to her former state, and 
render her seaworthy will exceed three fourths of her value 
before the disaster, the owner is not bound to repair, but may 
abandon as for a total loss. This is usually called an injury to 
more than half her value, because one third of the expense of 
repairs is deducted, new for old. lb. 

20. An underwriter is not answerable for a partial loss on memo- 
randum articles, except for general average, unless there is a 
total loss of the whole, of the particular species, whether the 
particular article be shipped in bulk or in separate boxes or 
packages. Wadsworth v. Pacific Insurance Company, 4 Wend. 
33. 

21. In the United States, partial loss and average are understood 
by commercial men to mean the same thing, and that average 
other than general includes every loss for which the underwriter 
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is liable, except general average and total loss, wbich last in- 
cludes total loss with salvage. lb. 

22. Pcartial loss includes both general and particular average, and 
the latter term includes all partial losses except general average. 
Ih, 

23. Where the exception in the memorandum clause is broad 
enough to include other losses besides those arising from the 
inherent decay of the articles specified, the insurer is entitled 
to exemption from every risk plainly and explicitly included 
within the terms of the exception Ih. 

24. An underwriter is bound to know the general course of trade 
in relation to the voyage and the property which he insures. 
Where, therefore, it appeared that it was the usual custom in 
the port of New York, when a vessel laden with hides was de- 
tained at quarantine, to send the cargo by lighters to a depot at 
Brooklyn, and in such transhipment to lade the hides on deck 
as well as in the hold of the lighter, it was hdd, that the under- 
writer could not for that cause object to a recovery. Ih. 

25. In case of a technical total loss of a vessel insured, if no freight 
pro rata itineris has been earned, or if the expense of sending 
on the cargo by another vessel will exceed a moiety of the 
freight agreed upon by the charter-party, it is a technical totalloss 
of the freight which will authorize the assured to abandon : a 
technical total loss of the vessel involves a loss of the freight. 
The American Ins. Co. v. Centre, 4 Wend. 45. 

26. A vessel injured by a peril of the sea cannot be abandoned 
merely because materials to make full repairs cannot be pro- 
cured at the place where she happens to be ; if the vessel is not 
injured to a moiety of her value, it is the duty of the master to 
make her seaworthy and to proceed on the voyage, and the 
underwriter will be bound to furnish a complete indemnity for 
any additional expense subsequently incurred in completing the 
repairs, lb. 

27. In making an estimate of the probable expense of the repair 
of a vessel so as to ascertain whether the injury sustained will 
authorize an abandonment, the expense is to be estimated with 
reference to the cost of repairs at the port of necessity ; if, how- 
ever, full repairs cannot be made there, but the vessel can be 
repaired in part, so as to render her seaworthy, and enable her 
to pursue her voyage, then to the probable expense at the port 
of necessity it is proper to add the expense of the additional 
repairs at the place where the vessel would most probably be 
repaired in full. .1 b. 
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28. The master is not authorized to sell the ship or cargo except 
in a case of absolute necessity, where he is not in a situation to 
consult with his owner, and where the preservation of the pro- 
perty makes it necessary for him to act as the agent of whom it 
may concern. lb, 

29. In England it is held that it is the duty of the master to repair 
the vessel, unless there be an actual total loss, or he has no 
means of repairing, and cannot procure any by the hypotheca- 
tion of the ship or cargo ; in this country it is held, the right of 
the master to sell is more extensive ; if there be a technical total 
loss, and the master has reason to believe that his owner will 
elect to abandon, he is under no obligation to repair, but may 
sell the vessel, and such sale does not take away the right of 
abandonment, nor convert a total into 9, partial loss. lb. 

30. A ship owner, entitled to abandon the vessel by reason of the 
extent of injury received by her from the perils insured against, 
cannot be required by a shipper of the cargo to repair for the 
purpose of sending on the cargo ; he can only be required to 
send it on if another vessel can be procured. 76. 

31. It seems that where a cargo is sent on by another vessel for 
the benefit of the salvage on the freight, the underwriter on the 
freight is bound to pay the expense of the transhipment, and 
the owner or underwriter on the cargo is only chargeable with 
the extra expense beyond the amount of freight as fixed in the 
original charter-party, lb. 

32. Whether shippers have a right to demand a return of the 
goods without paying freight, where a vessel meets with a dis- 
aster on the day after sailing, and returns to her port of depart- 
ure to repair. Qucere. lb, 

33. Where an insurance was effected by the owners of Jive sixths 
of a cargo of specie, amounting to $90,000, upon their interest 
in the cargo to the extent of $30,000, and a loss happened, it 
was held, that they were entitled to recover the whole sum in- 
sured, and not merely five sixths thereof The Pacific Ins. Co. 
V. CatUtt, 4 Wend. 75. 

34. An averment in the declaration that a large quantity, to wit, 
30^000 Spanish milled dollars, were laden on board the vessel 
for the contemplated voyage, and that the plaintiffs were * the 
owners of and interested in the said specie to a large amount, 
to wit, the amount of all the money by the said plaintijQTs insured 
thereon,' and that the policy was made on their account and for 
their sole use and benefit, it was held to be supported by proof 
that the assured were the owners of five sixths of the $90,000 
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shipped on board the vessel, and that there was no variance 
between the proof and the averment, the averment being not of 
an entire interest in the whole cargo, but of an interest in the 
cargo to the amount insured thereon. lb. 

35. A sale of the cargo and an investment of the proceeds in other 
merchandise by the owner of the remaining om sixth of the 
cargo for the purpose of remittance, he having gone out in the 
vessel as supercargo, a technical loss having happened, and the 
cargo having been left under his control by the master of the 
vessel at the port of necessity, does not destroy the right of 
the other owners who had insured their separate interest in the 
cargo to abandon the same to the underwriters, if, under the 
circumstances of the case, it would have been the duty of the 
master to have made the same investment for the benefit of 
whom it might concern. Ih, 

36. On a policy of insurance entered into in behalf or on account 
of the owners of a cargo, no one but the owners can sustain an 
action upon it ; where the pdicy is entered, in to ybr whom it may 
concern, the action may be sustained by any one, although he 
has but a special interest in the cargo, as by lien, respondentia, or 
otherwise. In either case, however, it must appear that the 
policy was made in behalf of the person claiming to recover. Ih, 

37. One whose interest was not intended to be insured, cannot 
claim the benefit of an insurance effected by others, although, 
by the terms of the policy, his interest would seem to be cover- 
ed, lb. 

INSURANCE COMPANIES. 

1. An insurance company may make a valid promissory note, 
which will be held good until the contrary be shown. Barker 
v. Mechanic Fire Insurance Company, 3 Wend. 94. 

2. A note by which J. F. as president of an insurance company, 
promises to pay a sum certain, is not the note of the company, 
but of the maker alone. lb. 

3. The Utica Insurance Company have a right to invest their 
surplus funds in loans. But having called in a part of their 
capital for the express purpose of making loans in a particular 
way, viz. by the issuing of checks in the shape of bank notes, 
it was held, that loans thus made are in violation of the restraining 
act, and that a note taken upon such loan is void. Utica Ins. 
Co. V. Cadwell, 3 Wend. 296. 

4. The money lent may however be recovered under the common 
count, and checks drawn, received as money, and duly paid, 
will be considered money. The recovery, however, in such case , 
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being on the contract as distinguished fix>m the security, an 
action cannot be sustained against the borrower €md his sureties, 
the sureties not being parties to the contract. lb. 
5. An insurance company, authorized to take and hold securities 
bona fide pledged to them to secure the payment of debts 
contracted with them, cannot loan money on the hypothecation 
of stock and the taking of a note as collateral security for the 
payment of the loan ; when, by the act of their incorporation, 
they are prohibited from discounting notes. The North River 
Insurance Company v. Lawrence , 3 Wend. 482. 

6. Where a power to loan money in a particular mode is given to 
a corporation, all other modes are necessarily excluded, and all 
securities other than those allowed to be taken by the act of 
incorporation, are vojd. lb. 

7. A contract for the loan of money made with an incorporated 
company, as well as the security taken on such loan, is void, if 
the power to loan money is not expressly given, or necessarily 
incident to the powers granted to such company by its charter. 
Beach v. FuUon Bank, 3 Wend. 673. 

INTERLINEATION. See Deed, 3. 
INTEREST. 

1. Interest cannot be charged by forwarding and commission 
merchants, on items of an account for freight, wharfage, and 
storage ; they are entitled to interest only on cash advances. 
Trotter v. Grant, 2 Wend. 413. 

2. Instead of allowing interest to their customers on moneys 
received, it seems they may apply such moneys to the satisfaction 
of annual balances, unless otherwise directed, and allow interest 
only on the excess beyond the charges. lb. 

3. An account consisting of items on the part of the plaintiff, and 
only of credits of payments on the part of the defendant, is an 
unliquidated running account, which does not carry interest 
without an agreement either express or implied. Wood v. 
Hickok, 2 Wend. 501. 

4. The testimony of a witness that it is the uniform practice of 
grocers to charge interest on goods sold, after ninety days, unless 
a special agreement to the contrary is made, does not amount to 
proof of the usage of a particular trade, of which all dealers in 
that line are bound to take notice, and are presumed to be 
informed. lb. 

6. It seems that if the custom of a merchant to charge interest 
after ninety days is known by those who deal with him, or if the 
length of credit is stated in an account rendered at the sale, an 
agreement to pay interest may be implied. lb. 
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6. In assessing the damages for the breach of a contract, the jury 
may allow interest by way of damages. Dox v. Deif, 3 Wend. 
356. 

7. Interest may in all cases be collected by action of debt on 
judgment ; and where the judgment is rendered on contract, it 
may be collected by directing its levy upon execution. Sayre 
V. Austin, 3 Wend. 496. 

8. A merchant or manufacturer whose uniform custom it is to 
charge interest after ninety days upon articles sold or manufac- 
tured by him, is allowed to charge interest accordingly to 
those who are in the habit of dealing with him, they being 
presumed to know such custom and to act in reference thereto. 
M'AlHster v. Reah, 4 Wend. 483. 

See Landlord and Tenant, 14. 
JUDGMENT. 

1. A suit cannot be maintained in New York, on a judgment ob- 
tained in a justice's court in a sister state, unless the statute 
organizing such court be shown ; if, on the statute being proved, 
it appears that the subject matter of the suit was within the ju- 
risdiction of the court, and that the proceedings were had in 
conformity to the statute, the judgment will be entitled to full 
faith and credit. Thomas v. Robinson, 3 Wend. 267. 

2. The priority to which a judgment in favor of the United States 
is entitled, does not extend to create a, prior lien on real estate : 
it merely gives a right of prior payment out of the general funds 
of the debtor in the hands of the assignee. Forsyth v. Clark, 
3 Wend. 637. 

See Sentence of Admiralty Court, 1,2; Former Recovery, 
1 ; Malicious Prosecution, 1 ; Evidence, 12, 13, 15, 16, 17, 
JUDGMENT AND EXECUTION. 

1. An execution was held to be dormant and fraudulent as to a 
subsequent execution, where the plaintiffs directed a stay of 
proceedings from March until July, and the sheriff delayed 
proceedings until December, in consequence of a conversation 
with them in August, inducing him to expect further directions 
before proceeding to close the execution ; the second execution 
having come to the hands of the sheriff in October. Benjamin 
V. Smith, 4 Wend. 332. 

2. The interest in lands of a cestui que use may be sold by execu- 
tion. Jackson V. Walker, 4 Wend. 462. 

3. It is not necessary, in the return to an execution by virtue of 
which lands have been sold, particularly to describe the land 
sold ; the identity of the property may be shown by par(^. lb. 
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4. A variance between the judgment and execution being amend- 
able, cannot be taken advantage of on a trial for the recovery 
of land sold by virtue of the execution, lb. 

5. Where the heir, previous to the death of his ancestor, conveys 
by deed all his interest in the estate of his ancestor, and there 
is a judgment against the heir previous to the conveyance on 
which, after the descent of the property, a sale is had, the pur- 
chaser at such sale, and not the grantee under the conveyance, 
takes the land. Jackson v. Bradford, 4 Wend. 619. 

6. Although a covenant of warranty would bar by way of estoppel 
the heu" and his issue from setting up tide to the estate, such 
estoppel does not affect the purchaser under a judgment entered 
previous to the conveyance creating the estoppel, lb. 

7. A sale of the property of a defendant by virtue of a judgment 
and execution which is satisfied, the purchaser having full 
knowledge of the fact, it seems would be considered a nullity, 
although the defendant assented to the proceeding. Jackson v. 
Anderson, 4 Wend. 474. 

8. At all events, the absent of a defendant in an execution that an 
agent of the plaintiff (between whom and the defendant many 
equities existed) might become a purchaser at a sheriff's sale, 
does not render valid a sale and purchase by a third person. lb. 

JURY. 

1. A challenge to the array will not be allowed, on the ground that 
in the selection of grand jurors, all persons belonging to a par- 
ticular fraternity or association were excluded, if those who are 
returned are unexceptionable, and possess the qualifications re- 
quired by statute. The People v. Jewett, 3 Wend. 314. 

2. It is good cause of exception to a grand juror, that he has form- 
ed and expressed an opinion as to the guilt of a party whose 
case probably will be presented to the consideration of the grand 
inquest ; so also a grand juror's having evinced feelings of hos- 
tility towards such party, is good cause of exception. But these 
exceptions must be taken before the indictment is found, and 
will not afterwards be heard. lb. 

3. A challenge to a juror for principal cause was sustained where 
the juror had said that he believed the defendiant was guilty, 
although he testified that he had no fixed opinion upon the sub- 
ject of the defendant's guilt ; that he only entertained impres- 
sions derived from history and common reports, meaning thereby 
printed statements in papers, and reports in conversation ; that 
he had never heard witnesses to the transaction testify, nor say 
any thing on the subject in question ; if the evidence supported 



Digiti; 



ized by Google 



172 Digest of Recent Decisions. [Jan. 

the circumstances he had heard, he had a fixed belief respecting* 
the guilt of the defendant ; if those circumstances should be 

. done away by evidence, he should not consider him guilty. The 
People V. Mather, 4 Wend. 229. 

4. So a juror was held properly excluded, on a challenge to the 
favor, who testified that he had formed, though he had not 
expressed an opinion that the defendant was guilty. His opin- 
ion was formed upon reports and what he had read. On the 
trial of a former challenge, he had heard a witness testify re- 
specting the subject in question. His opinion was made up 
previous to hearing that testimony, but what the witness had 
stated had tended to sttengthen his opinion. He had read 
reports of trials and affidavits or statements under oath relating 
to the same subject. His opinion was made up from reading 
them and other matters. And the charge of the judge to the 
triors in this case was approved, in which he instructed them that 
if they believed that the juror had a fixed opinion, which it 
would require testimony to remove, he was disqualified, whether 
that opinion was founded on rumor alone or on rumor and printed 
statements. lb. 

5. A juror who has formed an opinion of the guilt of the accused 
is not competent to serve ; although he declares that if the cir- 
cumstances on which his opinion is founded are not supported 
by proof, his opinion of the guilt of the accused will be removed. 
lb, 

6. There is no distinction as to the grounds of the opinion formed 
by the juror of the guilt of the accused : whether it be founded 
on being an eye witness, or on hearing the testimony of those 
who were present at the transaction, or whether it be based on 
rumors, reports, and newspaper publications ; in either case it is 
good cause of challenge. lb. 

7. When the facts on which a challenge rests are disputed, the 
proper course is to submit the question to triors; but if neither of 
the parties asks for triors to settle the issue of fact, and they submit 
their evidence to the judge, and take his determination thereon, 
they cannot afterwards object to his competence to decide that 
issue. The production of evidence to the judge without asking 
for triors will be considered as the substitution of him in the 
place of triors ; and his decision will be treated in like manner 
as would the decision of triors ; and therefore, although the 
determination of the judge should be against the weight of evi- 
dence, a new trial will not be granted for that cause when the 
defendant is acquitted, in analogy to the principle that if on the 
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main question in a criminal case the defendant is found not 
guilty, there cannot be a new trial. lb. 

8. Where an accused party waived his right to object to a juror,- 
against whom good cause of challenge existed on his part, it was 
heldy that the public prosecutor could not insist upon having the 
juror excluded, under an agreement that all should be considered 
as challenged by both parties. lb. 

See Struck Jury. 

LANDLORD AND TENANT. 

1. A landlord cannot in New York distrain either on or o^ of the 
demised premises, where the term has expired, and the tenant 
has abandoned or yielded up the possession to the landlord. 
Williams v. Terboss, 2 Wend. 148. 

2. The seventh section of the act to amend the act concerning 
distresses, (Statutes, vol. 5, b. 178,) is only an extension of the 
remedy given by the thirteenth section of the original act. lb. 

3. The effect of the several provisions of the two statutes is to give 
the landlord a right to distrain either on or off of the demised 
premises, at any time within six months after the expiration of 
the lease, where the interest of the landlord and the possession 
of the tenant both continue ; provided the distress, if made off 
of the premises be made within thirty days after the goods are 
removed, or within thirty days after the rent becomes due, when 
the goods are removed before the rent becomes due. But the 
landlord is in no case authorized to distrain goods carried off of 
the premises, where he would not have been allowed to distrain 
the same, if the tenant had permitted them to remain. lb. 

4. The assignment by the assignee of a term for years of his 
interest, by way of mortgage for the security of a debt, does not 
divest him of his estate, and destroy the relation of landlord and 
tenant between him and his tenant, if the debt hr which the 
term was mortgaged be paid or satisfied previous to the accruing 
of the rent. Evertsen v. Sawyer, 2 Wend. 507. 

5. Nor does the sale of such an interest by virtue of a judgment 
and execution, destroy such relation previously to the purchaser's 
obtaining possession ; if, however, the tenant to the defendant 
in the execution disclaims the title of his landlord by attorning 
to the purchaser, though such attornment is void by statute as 
divesting the landlord of his possession, yet the disclaimer may 
be set up as a bar to the landlord's right to recover rent accruing 
after the time that the right of redemption has expired. lb. 

6. In an action on the case by a tenant against his landlord, for 
distraining for a greater sum than is due for rent, where the 

VOL. V. NO. IX. 22 
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tenant, to regain possession of his goods, gives a negotiable 
note, with sureties, for the sum claimed, if entitled to recover 
at all, the tenant is not entitled to recover, as damages, the 
difference between the rent due and the sum distrained for, if the 
note is not actually paid, and remains in the hands of the 
landlord. Lewis v. Lozee, 3 Wend. 79. 

7. A negotiable note with sureties, taken by a landlord from his 
tenant, after a distress for the amount claimed as rent, payable 
in sixty days, under an agreement to relinquish the distress, and 
not to re-enter or distrain within sixty days, is a collateral 
security only, and not a payment or satisfaction of the rent ; it 
appearing affirmatively that the note has not been paid or 
negotiated by the landlord. lb. 

8. Where a tenant took a lease of a village lot for 21 years, and cove- 
nanted to pay all taxes, charges, and impositions, which should 
be imposed upon the demised premises ; and during the term, the 
premises were subjected to an assessment for pitching and pav^ 
ing a street, under an act incorporating the village and author- 
izing such assessment, passed subsequent to the date of the , 
demise ; it was held, that by the terms of the covenant, the tenant 
was liable to pay the assessment, although the expenditure was 
for a permanent benefit, extending beyond the term. Bleecker 
V. BaHou, 3 Wend. 263. 

9. Where a sheriff received an execution, and went with it in his 
pocket to the house of the defendant, but took no inventory and 
did no act to enforce the execution for eleven months afterwards, 
not even apprising the defendant of the fact, it was held that no 
such levy had been made as would debar the landlord of the 
house occupied by the defendant from claiming the rent due to 
him, although it accrued subsequent to the pretended levy. 
Beehman v. Lansing, 3 Wend. 446. 

10. Where it is a condition in a lease of personal property that the 
lessee shall keep it upon particular premises, and not remove it 
therefrom, a removal of such property by the lessee operates as 
2i forfeiture of the term, and divests his title, so that no interest 
in the property removed remains in him that can be sold by ex- 
ecution. Otis V. Wood, 3 Wend. 498. 

11. If property thus circumstanced is levied on and sold under an 
execution against the lessee, the lessor is entitled to maintain an 
action of trover against the officer. lb. 

12. Where rent in kind is payable by the terms of a lease at such 
place in a market town as the lessor shall appoint, if no appoint- 
ment is made, it is the duty of the lessee to seek the lessor to 
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ascertain the place of payment and there to deliver his rent. 
If the landlord could not be found, a delivery at any place in 
the market town it seems v^^ould be sufficient. Lush v. Druse, 
4 Wend. 313 

13. The price of wheat in a market town on a given day, obtained 
from the books of dealers in that article, is prima facie evidence 
of its value. lb, 

14. A landlord is entitled to interest on rents payable in wheat if 
the wheat be not delivered on the stipulated day. Ih, 

15. Where a party after executing leases of portions of his farm 
to several tenants, granted the whole farm with the reversion of 
the demised premises to a tenant in fee, reserving an annual 
rent, and after such grant, entered upon the demised premises 
and distrained the goods of the original tenants, for rent accrued 
subsequent to the grant of the whole estate, it was held, that 
such entry and distress amounted to an eviction of the principal 
tenant, and worked a suspension of the rent. Lewis v. Payn, 
4 Wend. 423. 

16. Where a tenant is thus evicted, the presumption of law is, 
that he continues out of possession ; such presumption may, 
however, be rebutted by proof that he was subsequently restore^ 
to the possession. Ih. 

17. Where the lessee enters wrongfully into par^ of the demised 
premises, the tenant is discharged from the payment of the whole 
rent, till he be restored to the whole possession. Ih. 

18. Riens in arrere is the general issue to an avowry for rent ; and 
under it an eviction may be shown. 1 b. 

19. A tenant cannot set off damage sustained by the breach of his 
landlord's agreement to finish or repair a house, against a demand 
for rent. AUen v. Pell, 4 Wend. 505. 

30. A tenant for years forfeits his term by a refusal in pais to pay 
rent, by denying the title of his landlord, and by accepting title 
from a hostile source. Jackson v. Vincent, 4 Wend. 633. 

See Evidence, 3; Covenant, 1 — 9; Ejectment, 14, 15, 16. 

LEASE. See Construction of Written Instruments, 1, 2, 3. 

LEGISLATURE, Member of 

A member of the legislature may be arrested after his return home, 
although fourteen days after the adjournment of the legislature 
have not expired. Corey v. Russell, 4 Wend. 204. 

LIBEL. 

1. A publication by the editors of a newspaper affecting the char- 
acter of a candidate for public office is not a privileged commu- 
nication, relieving the publishers from the necessity of proving 
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the truth of the charges made, to shelter themselves from dam- 
ages, and casting the onus prohandi upon the party slandered of 
showing actual malice, or a knowledge of the falsity of the 
charge. Editors may publish what they please in relation to the 
character and qualifications of candidates for office, but they 
are responsible for the truth of the publication. King v. Root^ 
4 Wend. 113. 

2. The heUef of the defendants in the truth of the charges con- 
tained in the publication does not destroy the presumption of 
maUce. Malice need not be proved, but will be implied if the 
charge be false ; and in determining the question of justifica- 
tion, the motives of the defendant will not be taken into consid- 
eration. Ih. 

3. Malice, said to be the gist of the action in suits for libel or 
verbal slander, does not mean malice, or ill-will, towards the 
individuals affected, in the ordinary sense of the term. In ordi- 
nary cases of slander, the term maliciously means intentionally 
and wrongfully^ without any legal ground of excuse. Malice 
is an implication of law fi-om the false and injurious nature of 
the charge, and differs firom actual malice or ill-will towards the 
individual, fi-equently given in evidence to enhance the damages. 
lb, 

4. In ordinary cases of slander or libel, it is not necessary to allege 
in the declaration that the words were spoken or the publication 
made maliciously ; it is sufficient to aver that it was done falsely 
and injuriously. Ih, 

5. Privileged communications are prima fade excusable, from the 
cause or occasion of the speaking or writing ; but even in the 
case of such communications an action will lie if the party 
making the communication knows the charge to be false, and 
adopts that mode of gratifying his ill-will or malice. In such 
case, however, actual malice must be shown, and the question 
will be submitted to a jury : in ordinary slander, the question of 
malice is never submitted to a jury, except as to the amount of 
damages. Ih. 

6. If a plaintiff has been injured in his character or feelings by 
an unauthorized publication, it is the duty of a jury to award 
him a fiiU compensation in damages, without reference to any 
particular ill-will entertained against him by the defendant. Ill- 
will or malice will enhance the damages, but need not be shown 
to entitle a plaintiff to a recovery. Ih. 

7. The truth of the publication may be pleaded in bar of the action, 
but if the defence thus set up be not supported by proof, the 
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defendant will not be allowed to allege that the charge was made 
under a mistake, and to support such allegation by evidence : 
such proof will be received as tending to reduce the damages by 
rebutting the presumption of malice, where the general issue 
only is interposed, but not where a justijication has been set up. 
Ih. 

8. Evidence of the general character of a plaintiff may in all cases 
be given by a defendant in an action of slander or for libel to 
lessen damages, even where a justijication has been attempted. 
So on the other hand^ the plaintiff is at liberty to give evidence 
of actual malice and vindictive motives on the part of the defend- 
ant to enhance the damages. The defendant, however, in such 
case, may rebut all presumption of actual malice by showing the 
facts and circumstances which induced him to believe the charge 
to be true when made, although it afterwards turns out to be 
false. lb. 

9. Evidence of the opinions of others as to the truth of the charges 
made is inadmissible, if, in the publication, the defendants state 
what they publish as facts within their own knowledge, without 
reference to the opinions of others. lb. 

10. In an action for a libel, the defendant cannot either in bar of 
the action, or in mitigation of damages, give in evidence other 
libels published of him by the plaintiff, not distinctly relating to 
the same subject. Beardsley v. Maynard, 4 Wend. 336. 

11. If the publication alleged to be libellous was in answer or reply 
to a previous publication by the plaintiff, it seems that such 
previous publication would be received in evidence of mitigation 
of damages ; but a criminatory retort in which no relation to or 
perceptible connexion between the subject matter of the publi- 
cations could be discovered, would not be considered an answer. 
lb. 

12. The publication of a libel by the plaintiff against the defend- 
ant three days previous to the publication of the defendant's libel 
against the plaintiff, will not be received in evidence in palliation 
of the offence on the ground of provocation, lb. 

13. It is not allowable to ask a witness how he understood the libel. 
Had the question been how others understood it, or how it was 
gienerally understood, it seems it would have been proper. lb. 

LIEN. 

1. An artisan has a lien upon the article manufactured by him 
until he is paid for his labor, or parts with the possession pursu- 
ant to the terms of his agreement ; so held in the case of a brick- 
maker, who manufactured a quantity of brick, on a brick-yard 
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furnished by another, together with wood and all other necessa- 
ries to carry on the work ; and who agreed to pay him $1 75 for 
every 1000 bricks made and shipped, on the return of the vessel 
in which the same were carried to market Moore v. Hitchcock, 
4 Wend. 292. 

2. Where in such case the bricks were sold as the property of the 
employer under an execution against him, it was held that an 
action of trover lay by the brick-maker against the purchaser, 
who removed the same ; the purchaser being, however, allowed 
to show the state of the accounts between the employer and the 
brick-maker, and the latter being permitted to recover only the 
amount of his lien upon the brick taken by the purchaser, and 
not the amount of his lien upon the whole quantity manufactured 
by him, or according to the state of the accounts between him 
and his employer. lb. 

LIMITATION. 

1. Where a party has omitted to plead the statute of limitations, 
the court will not suffer him to amend by adding that plea. 
The action for mesne profits forms no exception to the rule. 
Jackson v. Varick, 2 Wend. 294. 

2. Where the maker of a note against which the statute of limita- 
tions had run, on its being presented to him for payment, said 
that the note had been paid in services performed for the payee ; 
that the services were not done to apply on the note, but there 
was a running account between him and the payee, and he in- 
tended the amount should be set off against the note or against 
the payee, and agreed to produce his account, but at a subse- 
quent day ; it was heldy that those declarations did not amount 
to an admission of a subsisting indebtedness, without which a 
promise could not be implied. Bradley v. Field, 3 Wend. 272. 

3. The acknowledgment of a defendant to take a case out of the 
operation of the statute of limitations, must be an unequivocal 
and positive recognition of a subsisting claim in favor of the 
plaintiff; it must be an admission of a previous subsisting debt 
which he is liable and willing to pay ; and must not be accom- 
panied by circumstances repelling the presumption of a promise 
to pay the debt. Purdy v. Austin, 3 Wend. 187. 

4. Where a defendant, on an account being presented to him, after 
looking at it, threw it down in a passion, and said, ' I owe him 
(the plaintiff) no such money,' or asked * I owe him so much 
money as that? Why did he not present the bill himself?' and 
added that he never had a bill from him, that he would not 
settle with any one but him, that he did not owe him any thing. 
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or any thing worth mentioning ; that he had paid him a great 
deal of money, a horsed, and the use of a house, and appeared 
much surprised, and signified that he had paid the plaintiff all 
his work amounted to, (the account being for work alleged to 
be done ;) it was held, that the declarations of the defendant, 
instead of amounting to a recognition of a subsisting demand, 
were a denial of the claim of the plaintiff, lb. 

5. A plaintiff cannot avail himself of a capias issued to save the 
statute of limitations, although the same was regularly returned, 
entered on a continuance roll, and the continuances carried 
down to the time of the issuing of the process on which the de- 
fendant was arrested, unless he shows that the process on which 
the arrest was made is a continuation of the process originally 
issued, as that it is an aUas or pluries, 6lc. The continuation 
of the suit must be proved, and will not be presumed. Souden 
V. Van Rensselaer, 3 Wend. 472. 

6. Where a plea of non assumpsit infra sex annas was put in, in- 
stead of a plea of actio non accrevit infra, 6lc. and the plaintiffs 
replied a new promise, and gave evidence in support of the 
replication on the trial of the cause, the issue, though informal, 
was held not to be immaterial, and that the defect was cured by 
the verdict. Ih. 

7. A debt, barred by the statute of limitations in the life time of 
the testator, is presumed to be paid by him, and is therefore not 
a legal demand or a just debt. An executor has no right to 
retain for such a demand due to him personally, notwithstand- 
ing a provision in the will for the payment of ?\\just debts, and 
that even in a case of parent and child. Rogers v. Rogers, 3 
Wend. 503. 

8. An acknowledgment which is to have the effect of taking a stale 
demand out of the operation of the statute of limitations, ought 
to be clear and explicit in relation to the subject or demand to 
which it refers. Stafford v. Brian, 3 Wend. 532. 

9. If effect can be given to the declarations or admissions which 
may be proved to have been made by a defendant, without re- 
ferring them to the demand upon which the suit is brought, they 
will not be considered as referring to such demand, and as evi- 
dence of a new promise to pay it ; and especially will they not 
be so considered where the defendant, in an answer to a bill of 
discovery, denies under oath that he has ever acknowledged or 
promised to pay the demand. lb. 

10. The statute of limitations cannot be set up in bar to a recovery 
in ejectment against the grand children of a person dying seized, 
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against whom there was no adverse possession, where, at the 
decease of the grandfather, the mother of the lessors, through 
whom the estate descended to them, was under coveture, against 
whom the statute had not began to run, and the action was 
brought within ten years after the decease of their father, the 
tenant by the curtesy. Moore v. Jackson, 4 Wend. 58. 

LIQUIDATED DAMAGES. 

A sum specified in the condition of a bond, as the measure of 
damages to be paid by a party failing in the performance of his 
agreement, will be considered as liquidated damages, and not 
as a penalty. Smith v. Smith, 4 Wend. 468. 

LOST DEED. See Evidence, 2L 

MALICIOUS PROSECUTION. 

1. In an action for a malicious prosecution, the jury ought to be 
instructed by the judge as to the law involved in the question of 
probable cause, i. e. what constitutes a legal excuse for the 
defendant ; and whether the facts relied on in the defence, on 
the supposition of their being found true by the jury, made out 
a probable cause, Masten v. Deyo, 2 Wend. 424. 

2. Where the circumstances relied on as evidenco of probable 
cause, are admitted by the pleadings, it belongs to the court to 
pronounce upon them ; and where they are clearly established 
by uncontroverted testimony, or by the concession of the parties, 
and fully establish a probable cause, the court may refuse to 
submit the cause to the jury, and may order the plaintiff to be 
nonsuited. /6. 

3. If, however, the facts are controverted, if conflicting testimony 
is to be weighed, or the credibility of witnesses to be passed 
upon, the evidence must go to the jury, but still under the 
instruction of the judge as to the law of the case. Ih. 

4. In an action for a malicious prosecution, the recovery in a court 
of competent jurisdiction in favor of the plaintiff in the suit 
complained of as malicious, is not conclusive evidence of proba- 
ble cause. It seems, that the allegation that the plaintiff in such 
suit, with a knowledge that he had no cause of action and that 
the defendant had a full defence, caused the defendant to be 
detained as a prisoner until judgment could be obtained against 
him, for the purpose of preventing a defence and hindering him 
from procuring the necessary evidence to substantiate his 
defence, would countervail the effect of the admission of such 
recovery ; at all events, evidence of the want of probable cause 
rebuts the inference of the existence of probable cause, arising 
from the fact of a recovery in the suit complained of as mali- 
cious. Burt V. Place, 4 Wend. 591. 
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5. The rule requiring the plaintiff to show that the suit complained 
of as malicious was decided in his favor, is complied with by 
showing a judgment in bis favor in the Common Pleas, on an 
appeal from a justice's judgment, although such latter judgment 
was in favor of his adversary. lb. 

6. Evidence of the proof adduced, on the trial of the suit com- 
plained of as malicious, is inadmissible for the purpose of show- 
ing probable cause, where the defendant himself was not the 
witness ; the party is bound to produce the witnesses, and is not 
permitted to prove what they testified to. lb, 

MANDAMUS. 

1. On the coming in of the return to an alternative mandamus, 
the papers on which the original motion was made must be 
presented, and the points stated in writing, in support of the 
application. The People v. Delaware C. P., 2 Wend. 255. 

2. Five years after the final disposition of an appeal cause in the 
C. P. this court will not interfere, by mandamus, to direct the 
quashmg of the appeal. Same v. Same, 2 Wend. 256. 

3. A mandamus will not be granted where parties have acquiesced 
a year in the proceedings sought to be set aside. The People v. 
Seneca C. P., 2 Wend. 264. 

4. The respondents in an appeal cause, on whose motion an 
appeal is quashed, are not liable to the costs of suing out a 
mandamus, although at their request a return is made to an 
alternative mandamus, although they expose the issuing of a 
peremptory mandamus, and although the relators obtain a judg- 
ment by default on demurrer, if the respondents have not 
appeared or been made parties to the demurrer. The Peopk 
V. Jefferson C. P., 2 Wend. 301. 

MEMORANDUM ARTICLES. See Insurance, 19, 20, 22. 

MINOR. 

A minor is incapable of holding a civil office within the state of 
New York; but it belongs not to the officer whose duty it is to 
administer the oath of office, to refuse to administer such oath. 
The People v. Dean, 3 Wend. 438. 

MORTGAGE. 

1. A conveyance of land, accompanied by another instrument 
showing the conveyance to have been intended as a security in 
the nature of a mortgage, though absolute in its terms, will be 
considered as a mortgage ; and, not being registered or recorded, 
will be adjudged inoperative and void, as against a subsequent 
bona fide purchaser for a valuable consideration without notipe. 
Brown v. Dean, 3 Wend. 412, 
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2. Money paid by the holder of a mortgage to redeem mortgaged 
premi8e8 from a sale for taxes, is a charge upon the land, and 
may be demanded upon foreclosure of the mortgage. Burr v. 
Veeder, 3 Wend. 412. 

See Parties o 4 

MORTGAGE OF PERSONAL PROPERTY. 

1. The possession of personal property by the vendor or m<Mlgager 
inconsistent with the face of the deed, is prima facte evidence 
of fraud. Diwer v. McLaughlin, 3 Wend. 596. 

2. A mortgage of personal property intended to cover future re- 
sponsibilities and advances not expressed in the instrument, but 
resting in a parol engagement, is void pro tanto as against cred- 
itors, lb. 

3. Where a mortgage of personal property gives a false account, 
and is vague and indefinite as to the amount of indebtedness ; 
where the state of the accounts between the parties is not 
known until the property is taken by a creditor ; where a whole 
stock in trade is mortgaged and the mortgager remains in pos- 
session, continuing his business, selling the articles transferred, 
and continuing so to do until the mortgage becomes absolute, 
and for upwards of two years and a half after, without any ac- 
counting to the mortgagee, and the knowledge of the mortgage 
is confined to one or two individuals, the mortgage will be held 
fraudulent and void as against creditors, however honest may 
have been the intentions of the parties. Upon such a state of 
facts, it is a question /or the court, and not for the jury, to decide 
whether the mortgage is valid or void. lb. 

4. If a mortgagee, by the circumstances of the case, would be pre- 
cluded from pursuing the property mortgaged into the hands of 
a bona fide purchaser, he is ec^ually debarred from setting up his 
claim against a judgment creditor who has levied upon the pro- 
perty by virtue of an execution. lb. 

MURDER. 

The crime of an accessary before the fact to a murder, is murder, 

and is not barred by the statute of hmitations. The People v. 

Mather, 4 Wend. 229. 
NEW TRIAL. 

1. Where the evidence is contradictory, making it the duty of a 
jury to decide upon the credibility of the witnesses, the court 
will not set aside a verdict as against the weight of evidence, 
although it seems to preponderate against the finding of the 
jury. Douglass v. Tousey, 2 Wend. 352. 

2. A new trial will not be granted on the ground of excessive 
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damages in an action of slander, unless the amount is so fla- 
grantly outrageous and extravagant as manifestly to show that 
the jury acted corrjipdy, or under the influence of passion, par- 
tiality, or prejudice. lb, 

3. The omission by a jury to deduct from the sum allowed as rent, 
in an action by the assignee of a term, the ground rent, is no 
cause for a new trial, if the question was not raised at nisi 
prius. Evertsen v. Sawyer, 2 Wend. 507. 

4. On a motion to set aside a nonsuit, and for a new trial, a de- 
fendant may object the less of the note declared on, being a 
note payable to bearer, as an answer to the motion ; although at 
nisi prius no such objection was taken, and the defendant 
there set up a defence on the merits, by showing a want of con- 
sideration. Kirhy v. Sisson, 2 Wend. 550. 

5. A new trial will not be granted, although a judge errs in refus- 
ing a nonsuit, if, in a subsequent stage of the cause, the facts 
necessary to the maintenance of the action be shown. Lan" 
sing V. Van Alstyne, 2 Wend. 561. 

6. A new trial will be granted for the mis-direction of the judge, 
although the evidence may have warranted the verdict found, 
where the chances are equal that the verdict resulted from the 
mis-direction. WardeU v. Hughes, 3 Wend. 418. 

7. Whether a new trial can be awarded in a criminal case for the 
mis-direction of the court, where there has been an acquittal 
of the accused by the jury, is an unsettled question ; if the 
power exists, it will not be exercised unless it is reasonable to 
infer that the acquittal was induced by such mis-direction. The 
People V. MatJier, 4 Wend. 229. 

8. The substantial ground of objection to the introduction of 
evidence must be explicitly stated at the trial, or it will not be 
heard in bank, if the party could have obviated the objection if 
properly made. Jackson v. Christman, 4 Wend. 277. 

9. A new trial will not be granted where, upon the question of 
the fraudulent alteration of a deed, there is conflicting testimony, 
and the evidence nearly balanced ; the verdict of the jury in 
such case will not be disturbed. Lewis v. Payn, 4 Wend. 423. 

10. Where a general objection is made to a decision of a court' 
on the trial of a cause, and on a review thereof it appears that 
the decision, if objectionable at all, is so only in part, the party 
is not allowed to avail himself of the objection, for the want of 
precision in stating it at the trial. McAllister v. Reab, 4 Wend. 
483. 

11. A new trial may be asked for on a case made, on the groimd 
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of the mis-direction of the judge, although no exception is 
taken to the charge of the judge on the trial. Archer v. Hicb- 
beU, 4 Wend. 517. 

12. Want of proof of notice to quit cannot be urged as a ground 
for a new trial, if the objection was not taken at the circuit* 
Jackson v. Russell, 4 Wend. 543. 

13. It cannot be objected to the granting of a new trial on the 
ground of newly discovered evidence, that such evidence is 
cumulative, if the evidence alleged to be newly discovered is of 
a different kind and character from that adduced on the trial ; 
as where the evidence on the trial is whoUy circumstantial and 
the evidence newly discovered is positive and direct, Guyot v. 
Butts, 4 Wend. 579. 

14. In ordinary cases, where the newly discovered testimony con- 
sists of admissions made by the party against whom it is intend- 
ed to be used, the motion will not be granted ; but where the 
suit is against executors of a deceased person on a stale demand, 
the motion will be granted ; and in such case, the court will not 
be astute in inquiring into the discrepancies between the testi- 
mony given and that offered to be produced on the second trial, 
but will leave the credibility of the witnesses to be passed upon 
by the jury. Ih. 

15. A nisi prius roll and postea, which ought regularly to have 
been produced at the circuit to admit proof of what transpired 
on the trial of a former cause, may be brought into court in 
hank, and will be received on the argument of the case on a 
motion for a new trial. Burt v. Place, 4 Wend. 591. 

16. It is erroneous in a judge to instruct a jury, that they may 
indulge a presumption not warranted by the evidence disclosed 
in the case. Hollister v. Johnson, 4 Wend. 639. 

See Evidence, 19. 

NON OBSTANTE VEREDICTO. 

Motion for judgment nan obstante veredicto, must be on the record, 

and not on affidavit. Smith v. Smith, 2 Wend. 624. 
NONSUIT. 

1. If a plaintiff proves all that is laid in his declaration, he ought 
not to be nonsuited. If the declaration is insufficient, the defend- 
ant may avail himself of the defect by demurrer. If he neg- 
lects to do so, he cannot object to the declaration at the trid, 
but will be put to his motion in arrest of judgment. The only 
ground of nonsuit at the trial, is, that the proof is not sufficient 
to support the declaration. Safford v. Stevens, 2 Wend. 158. 

2. A nonsuit ordered by the court, without motion of the defend- 
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ant, for a defect in the proof of one count in a declaration, 
when a good and distinct cause of action is shown under another 
count, but which is overlooked by the court in pronouncing 
judgment, will not be sustained, although the plaintiff did not 
direct the attention of the court to the cause of action shown 
under such second count. Had the application for the nonsuit 
been made by the defendant, the omission of the plaintiff to 
direct the attention of the court to the proof establishing his 
right of action, it seems, would be considered a waiver of his 
rights. Ih. 

3. A plaintiff has the right to submit to a nonsuit on the coming 
in of a jury, although the jury are prepared to certify a balance 
in favor of the defendant in an action of assumpsit, where a 
notice of set off has been given. Wooster v. Burr, 2 Wend. 
295. 

NOTICE to produce papers. See Trial, 4, 5, 6, 16; Evi- 
dence, 24. 

PARTIES TO AN ACTION. 

1. On an agreement to pay to the attorney o£q. defendant in a par- 
ticular suit the taxable costs in the same, an action to enforce 
the agreement in the name of the party, wiD be sustained. 
Safford v. Stevens, 2 Wend. 158. 

2. Where an accommodation bill is pledged for less than its face, 
and the holder transfers it and receives its full value, and the 
endorser is subsequently compelled to pay it, such endorser can- 
not maintain an action against such holder for the surplus ; the 
action must be in the name of the party pledging it ; as where 
a bill of exchange was drawn by K. and M. for $1500 on 
K. and R. and the endorsement of G. and B. was obtained 
for the accommodation of the drawers and drawees, and the 
drawees pledged the bill for $1000 to B. and H. who sub- 
sequently transferred it to D. L. for its full face, and received 
the money, and D. L. sued the endorsers and recovered the 
whole amount of the bill, it was held, that an action for money 
had and received, brought by the endorsers against B. and H. 
to recover the surplus, woidd not lie. Gregory v. Burrall, 2 
Wend. 391. 

3. An action on a bastardy bond, given to A. & B. as overseers of 
the poor of a certain town, must be brought in the names of the 
overseers of the poor in office at the time of the commencement 
of the suit. Armine v. Spencer, 4 Wend. 406. 

4. In an action by a firm, the name of a dormant partner need not 
and ought not to be used. Clark v. Miller, 4 Wend. 628. 
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PARTITION. 

1. The general phraseology and provisions of the act for the par- 
tition of lands^ contemplate an assignment to each owner of his 
respective portion when capable of being ascertained. Mc- 
Whorter v. Gibson, 2 Wend. 443. 

2. But if the defendants in such proceeding wish to retain their 
proportions of the estate undivided, partition may be made ac- 
cordingly, and their consent to such partition will be construed 
into an assent that a joint judgment be rendered against them 
for costs, lb, 

S, A partition between parties holding a conditional fee or an 
estate for life only, does not enlarge the estate, but merely severs 
the tenancy or possession during its continuance. And if, from 
the lapse of time since the partition, releases might be presumed, 
the presumption would be that the releases were made in accord- 
ance with, and not in enlargement of the estates of the parties. 
Jackson v. Christman, 4 Wend. 277. 

PAUPER. 

An adjudication as to the settlement of paupers, for whose rehef 
expenditures have been incurred by a town, may be made sub- 
sequewtly to such expenditures ; and such paupers will be deemed 
county charges, and the county subjected to the payment of 
money thus expended. The People v. Supervisors of Oswego^ 
2 Wend. 291. 

PAYING MONEY INTO COURT. 

1. Where money is paid into the Court of Chancery by order of the 
court, on a balance admitted to be due, and the same is paid to 
the credit of the cause generally, and not in extinguishment or 
satisfaction of so much of the complainant's demand, and such 
money is invested in public stocks, on which a loss subsequently 
happens, the loss must be borne by the defendant and not by 
the complainants, especially if the complainants were willing to 
receive the money as a payment on account, and such appropri- 
ation was objected to by the defendant. Depeyster v. Ckurkson, 
2 Wend. 77. 

2. Payment of money into court admits the cause or causes of 
action stated in the declaration to the amount paid in, but no- 
thing more, and beyond that amount the defendant may make 
his defence. So it was held in a case where the declaration 
contained a count on a promissory note and the common money 
counts, and the money was paid in generally, Spalding v. ¥031- 
dercook, 2 Wend. 431. 

PAYMENT. 

1. Where a bond was given to a lessor of the plaintiff in an action 
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of ejectment to indemnify him against the costs of such suit, 
and such lessor on the costs being demanded of him under the 
consent rule after a judgment against the nominal plaintiff, exe- 
cuted a bond and warrant of attorney to secure the payment of 
the same, it was held, that his so doing was not evidence of pay- 
ment entitling him to sustain an action on the covenant of indem- 
nity. Campbell v. JoneSy 4 Wend. 306. 

2. A release of the equity of redemption obtained by a mortgagee^ 
is a satisfaction of the mortgage and also of the bond accompa- 
nying it as a collateral security, if the property when the release 
is obtained is equal in value to the debt for which it was mort- 
gaged. If it be of less value than the debt, it is payment pro 
tanto, Spencer v. Executors of Harford, 4 Wend. 381. 

3. A foreclosure of mortgaged premises without sale, does not 
operate as an extinguishment of the deb^, unless the mortgaged 
premises are of sufficient value to pay the debt lb. 

4. A plea that the plaintiff in an action of debt on a bond, executed 
as collateral security to a mortgage, had become possessed of the 
equity of redemption by purchase, was held bad, for the want of 
an averment that the value of the mortgaged premises, when the 
equity of redemption was conveyed to the plaintiff, was equal to 
the amount due on the bond. lb. 

5. So]a second plea, which alleged that two years after the plaintiflT 
became possessed of the equity of redemption, he sold the mort- 
gaged premises for a sum far exceeding the debt, was also 
adjudged bad for the want of the same averment, or another, that 
the property was of the same value when the equity of redemp- 
tion was conveyed to the plaintiff, as when he subsequently sold 
it. lb. 

PERPETUATING TESTIMONY. 

1. In a proceeding under the act to perpetuate the testimony of 
witnesses, it is not necessary to state in the affidavit, on which 
the order for examination is founded, the probable inability of 
the witness, sought to be examined, to attend the trial. Jackson 
V. Perkins, 2 Wend. 308. 

2. A commissioner should specify in the order the number of days 
for which notice is to be given; where, however, no time is 
specified, the commissioner will be considered as having deemed 
fourteen days (the shortest time specified in the statute) reason- 
able notice. lb. 

3. The appearance of a defendant, and cross examining the 
witness, is a waiver of a defective notice. lb. 

4. Proof that a witness is seventy-four years of age, and the belief 
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of another from his knowledge of the situation and infinnities 
of the principal witness, that she could not endure the fatigue 
of a journey from Albany to Ogdensburgh without the most 
serious hazard to her health, is sufficient to authorize the 
admission of the deposition in evidence. No witness is bound 
to endanger his life by his attendance at court, lb. 

5. To authorize the production of a deposition in evidence, taken 
under the act to perpetuate testimony, the party must produce 
/woof of the inability of the witness to attend at the circuit, and 
not rely on the presumption of such inability arising from the 
advanced age of the witness. Jiukson v. JRtce, 3 Wend. 180. 

PHYSICIAN. 

Physicians and surgeons are entitled to recover for the services of 
their students in attendance upon their patients. Waring v. 
Monroe C. P. 4 Wend. 200. 

PLEADING. 

1. Nul tiel record^ no judgment, and no ca. sa. not incompatible 
in an action on recognizance against bail. Skiland v. Cory, 2 
Wend. 246. 

2. Where a plea is an answer to but a part of the declaration, the 
plaintiff must demur, and doing so, he shall have judgment. 
Hicox V. Coates, 2 Wend. 419. 

3. Where a party sets up title by purchase to personal property, 
claimed under a dormant execution, it is not necessary to aver 
time or place of purchase, or of directions given to suspend 
proceedings under the execution, nor that such directions were 
given to defraud, nor is it necessary to set forth the consideration 
paid ; and the omission in the pleadings to set forth these par- 
ticulars cannot be taken advantage of, even by special demurrer, 
lb, 

4. The plea of nil debet to an action of debt on recognizance of 
bail is bad on general demurrer. Niblo v. Clark, 3 Wend. 24. 

6. It is bo departure in pleading for a defendant, after pleading 
liberum tenementum, to rejoin to a replication setting forth a 
demise, that in the demise was contained a reservation to do 
the acts complained of as trespasses. Dutton v. Holden, 4 
Wend. 643. 

See Declaration ; Landlord and Tenant, 18 ; Libel, 4. 

PRACTICE. 

1. It seems that the oath of admeasurers of dower may be admin- 
istered by the attorney conducting the proceedings. Chiffin v. 
Borst, 4 Wend. 195. 

2. Double replications or rejoinders cannot be interposed but by 
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leave of the court obtained on specicU application. Ames v. 

West, 4 Wend. 211. 
See NoN Obstante Veredicto ; Assault, 2. 
PRESUMPTION. 

1. Whether a fact which is unknown, is to be presumed, from its 
usual connexion with other facts which are known, t^ seems, is 
prq)erly, in all cases, a question for the jury. The modern 
practice, however, of taking verdicts, subject to the opinion of 
the court, has led to adjudications upon matters of fact as ques- 
tions of law ; and questions of fact, which formerly were deter- 
mined by the jury alone, have now become questions of law, 
and the jury is said to be concluded by them, as in the case of 
the presumption of payment of a bond, the legal presumption of 
fraud, &c. Where, however, the presumption is not urged as a 
rule of law, binding upon the jury, but by way of evidence, to 
which the jury may give such credit as it deserves, whether a 
fact shall be presumed or not, is ordinarily a question for the 
jury. By Stebbins, senator. Schauber v. Jackson, 2 Wend. 
15. 

2. After a lapse of 32 years, a release to a cestui que trust will be 
presumed against the heirs at law of a trustee. Moore v. Jack- 
son, 4 Wend. 58. 

See Devise, 7 ; Landlord and Tenant, 16 ; New Trial, 16. 
PRINCIPAL AND AGENT. 

1. Where the course of business between a merchant in the coun- 
try and a merchant in town is such, that the country merchant 
transmits to his correspondent in town his produce and such 
other articles as he has to seU, and the merchant in town, in 
return, supplies him with such articles of merchandise as he 
deals in, and fills up his orders by procuring from other mer- 
chants on credit such articles as he does not deal in, and charges 
them to the merchant in the country, the latter is not liable to 
the seller for any articles thus procured, although he directs the 
purchase of an article which he knows the merchant in town 
does not deal in, and the seller is informed for whom the pur- 
chase is made, if the merchant in the country has funds in the 
hands of the merchant in the city, and has never authorized 
him to pledge his credit on the purchase of any articles thus 
ordered, or recognised such act. Jaques v. Todd, 3 Wend. 83. 

2. The agency in such case is special, without authority to pledge 
the credit of the principal. lb. 

3. Where a person for a series of years forged the name of his 
friend as the endorser of his notes and bills, with the knowledge 
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of his friend, who, although judgments were obtained and exe- 
cutions issued against him in suits on such /or^«d endorsements, 
never disavowed such acts until the person committing the for- 
geries had absconded and fled from justice, it was heldy in a 
case where the endorser was sued and suffered a default, and 
attempted no defence until after the escape of the maker of the 
notes, that proof of these facts was admissible in evidence, and 
that from it the jury might imply an authority from the endorser 
to the maker thus to use his name. Weed v. Carpenter^ 4 
Wend. 219. 

See Evidence, 34. 

PRINCIPAL AND SURETY. 

A surety extinguishing a debt by the payment of only one half its 
amount, is not entiUed to recover more from his principal than 
the amount actually paid. Bonney v. Setly^ 2 Wend. 481. 

See Assumpsit, 10, 11 ; Surety. 

PRIVILEGE FROM ARREST. 

A party attending a reference is entitled to privilege from arrest ; 
but it extends only to a reasonable time after the hearing. 
Clark V. Grant, 2 Wend. 257. 

PRIORITY OF THE UNITED STATES. See Judgment, 2. 

PRIVITY OF ESTATE. See Evidence, 22. 

REFERENCE. 

Referees will not be ordered in the first instance to return the 
proceedings and testimony before them, nor their decisions upon 
the admission or rejection of evidence, nor their reasons for 
their final report. They will not be required to do so unless in 
the opinion of the court, after the coming in of papers on both 
sides, such proceeding should be necessary. Curtis v. Staring, 
4 Wend. 198. 

See Arbitration. 

SALE. 

1. A sale of chattels where the possession is continued in the 
vendor without any agreement as to such continuance, is equally 
fraudulent and void against creditors as if such agreement 
existed, except in special cases and for special reasons to be 
shown to and approved of by the court. Jennings v. Carter, 2 
Wend. 446. 

2. The facts that a vendee had not a farm or forage to keep cattle 
on, is not a sufficient reason to justify the continuance of the 
possession of cattle in a vendor. The evidence in relation to 
an excuse offered for the continuance of such possession being 
uncontradicted, it belongs to the court, and not to the jury, to 
decide the question of fraud. 1 b. 
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3. A contract made in the city of New York for the sale of 600 
bales of cotton, to be delivered on its arrival at New York from 
New Orleans, at any time between the date of the contract, 
which was the ninth day of February, and the first day of June 
thereafter, to be paid for in cash on delivery, the cotton to be 
weighed and two per cent, tare to be allowed, is an executory 
contract, and the title to the cotton does not pass. The vendors 
are not chargeable for the non-delivery of the cotton until its 
arrival at New York ; and the specification of the time is only 
a limitation fixing the period beyond which neither of the parties 
are bound by the contract, and not an agreement that the cotton 
shall at all events be delivered by the specified day. Russell v. 
NicoU, 3 Wend. 112. 

4. A party contracting for the sale and delivery of a large quantity 
of any particular item of merchandize, (for instance, 500 bales 
of cotton,) on its arrival at a particular port, is not bound to 
deliver a portion only of the article, the whole not having 
arrived. The vendee not being bound to receive, the vendor is 
not obliged to deliver a quantity less than the whole ; the obli- 
gation being reciprocal. lb. 

•5. A warranty of the quality of an article in the sale of chattels 
when made, is an essential part of a bargain, and should be 
stated in the note or memorandum ; the omission of it renders 
the contract void, and parol evidence is inadmissible to take the 
case out of the operation of the statute of frauds. Peltier v. 
CoUins, 3 Wend. 459. 

6. There is no contract, if there be a material difierence between 
the note of the bargain delivered by a broker to the vendee and 
that delivered to the vendor, lb. 

7. In an action of assumpsit for the recovery of the price of an 
article sold at a stipulated sum, a defendant may give evidence 
showing the true value of the article sold, in case of a breach of 
warranty, in reduction of the amount of the recovery claimed, 
as well in case of a sale with warranty as in c€ises of fraud; 
such evidence being allowed to avoid circuity of action, and to 
prevent fiirther litigation upon the same matter. And it seems 
that a defendant would be allowed to give such evidence in a 
case of warranty, although the article sold was not returned to 
the vendor. MAUister v. Reab, 4 Wend. 483. 

8. Where a bill of sale was made by a tavern keeper of all his 
household furniture, &c. and on the same day the vendee exe- 
cuted a lease of the same property to a brother of the vendor, 
who at the time resided with the vendor as a hired man, and 
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the vendor and the lessee continued to reside together, and the 
business of tavern keeping was continued, it was heldy that the 
judge ought to have instructed the jury that if they believed the 
Uase was real, and bona fide intended to put the lessee in pos- 
session of the property, and that he actually took possession of 
the same, and conducted the public house in which they were, 
then the sale to the vendee was valid, and he was entitled to 
recover damages against a sheriff who took the same by virtue 
of an execution against the vendor ; but that if they believed 
that the lease was colorable, and that it was intended by the 
parties that the vendor should continue in the possession and 
enjoyment of the property, then the whole transaction was void, 
and the defendant was entitled to a verdict. Archer v. Hub^ 
Ml, 4 Wend. 614. 

SENTENCE OF ADMIRALTY COURT. 

1. The sentence of an instance court of admiralty, proceeding in 
rem, condemning property seized as forfeited, is final and con- 
clusive to change the property, and the question of forfeiture 
cannot be inquired into collaterally in any other court of the 
same country where such condemnation takes place. The same 
rule prevails as to the decisions of admiralty courts proceeding 
as prize courts agreeably to the law of nations. In England, 
the sentence of such courts is held final and conclusive against 
all the world, not only as changing the property, but as precluding 
an inquiry into the facts of the case, either direc^y or collaterally, 
by the courts of any other country. So also the law has been 
holden to be by the Supreme Court of the United States, and 
by some of the states; in New York^ however, it is other- 
wise. The rule there is, that the sentence of a foreign court 
of admiralty, condemning property as good and lawful prize 
according to the law of nations, is conclusive to change the 
property, but is only prima fade evidence of the facts on which 
the condemnation purports to have been founded; and in a 
collateral action, such evidence may be rebutted by showing 
that no such facts did in reality exist. By Walworth, Ch. 
Ocean Insurance Company v. Francis, 2 Wend. 64. 

/2. The judgment or decree of a court having jurisdiction of the 
subject matter, is evidence of the grounds upon which it is ren- 
dered ; but from the terms of the proposition, two things must 
appear: 1. That the court had jurisdiction ; 2. The grounds of 
the decree. A decree pronouncing a vessel forfeited, * for a 
breach of some or one of the laws relating to trade and naviga- 
tion,' amounts to no more than saying that the vessel is con- 
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demned ' for some cause or other/ and will not be recognised 
as a judgment. The sentence should establish a violation of 
some precise law ; and where in itself it is insufficient, it is un- 
necessary to inquire whether it has been successfully impeached 
by the facts of the case. By Spencer, senator. lb. 

SET OFF. 

Compensation for the part performance of a contract by a defend- 
ant cannot be set off against the damages of the plaintiff occa- 
sioned by the nonperformance of the residue; and it was 
accordingly holden, where one party agreed to saw by a given 
time 300,000 feet of boards, at a stipulated price per 1000 feet, 
and failed to saw the whole quantity, that though he had sawed 
144,000 feet, which had been received by the other party, that 
a compensation for the quantity sawed could not be set off against 
the claim for damages for the omission to saw the residue. Ste- 
phens v. Beard, 4 Wend. 604. 

See Landlord and Tenant, 19. 

SLANDER. 

1. In an action of slander, proof of the character of the plaintiff 
subsequent to the speaking of the words, is not admissible, al- 
though the character offered to be proved is of such a description 
that it could not have been caused by the speaking of the 
words, i. e. the defendant will not be permitted to prove that the 
plaintiff is reputed a common prostitute, when the words charged 
are that she is a thief Douglass v. Tousey, 2 Wend. 352. 

2. General character is the estimation in which a person is held in 
the community where he has resided, and, ordinarily, the mem- 
bers of that community are the only proper witnesses to testify 
as to such character. 1 h. 

3. A witness who goes to the place of the former residence of a 
party to learn his character, will not be allowed to testify as to 
the result of his inquiries. Ih. 

4. Words spoken by a person who has preferred a criminal com- 
plaint against another in the presence of a magistrate, on the 
defendant's being brought before him on a warrant, averring the 
truth of his comjJaint, are not actionable. Allen v. Crofoot, 2 
Wend. 515. 

5. An action of slander may be brought for the charge of a crime, 
though not couched in direct and positive terms ; the imputation 
of a crime may be as effectually made by way of interrogation as 
by an affirmative allegation. Gorham v. Ives, 2 Wend. 534. 

6. If the words spoken, in connexion with the circumstances of 
the case, leave no reasonable doubt that it was the intention of 
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the deibndant to impress upon the minds of the hearers the 
belief that a forgery had been conmiitted by the plaintiff^ an 
action Ues. lb. 

7. In an action of slander, it is unnecessary to preface each count 
with all the inducements and allegations contained in the %st ; 
a reference in the second count to the allegations in the first is 
sufficient. Looms v. Swick, 3 Wend. 205. 

8. Where, in the first count of a declaration in slander, it was 
alleged, in the introductory part of it, that the plaintifi* was a 
merchanty which was omitted in the second and third counts, 
but the words were alleged to have been spoken in another dis- 
course of and concerning the plaintiff ^in his business of a 
merchant, and of and concerning his said books of account 
which he kept with his customers and others, as such merchant 
as aforesaid,' it was held, that the reference to the first count was 
sufficient to cure the defect. /6. 

9. A plaintiff is not bound to prove all the words as laid in the 
declaration ; if he proves some which are laid and which are 
actionable, it is enough. Ih, 

10. Where, in answer to an inquiry, * Were there any failures 
yesterday V it was said, * Not that I know of, but I understand 
that there is trouble with the Messrs. S.' it was holden that such 
words being spoken of the plaintiffs as merchants, were action- 
able in themselves. SewaU v. Catlin,2 Wend. 291. 

11. Any words which in common acceptation imply a want of 
credit or responsibility, when spoken of a merchant, are action* 
able. Where such words were spoken by a defendant, evidence 
that another person heard the report that the plaintifis had failed, 
and in consequence withdrew from them business to a large 
amount, is inadmissible in support of a charge for special dam- 
age, unless the report thus acted upon is traced to the defendant. 
76. 

12. A bank director is not justified in making a communication 
to a co-directoi in the public streets, affecting the credit or respon- 
sibility of a merchant, where there is no evidence of such com- 
munication being confidential. At a meeting of the board of 
directors, he would be justified in communicating to his associ- 
ates any report which he might have heard in relation to the 
solvency or circumstances of the customers of the bank, or 
probably of any other person. His motive in such case would 
be presumed to be innocent, which presumption could only be 
repelled by proof of express malice. Ih. 

13. In slander, where the words are spoken in a foreign language, 
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the proper mode of declaring is to state the words in the foreign 
language, and to aver the signification of them in English, and 
that they were understood by those who heard them. Wormauth 
▼. Cramer, 3 Wend. 394. 
14. In an acticm of slander, particular facts which might form links 
in the chain of circumstantial evidence against the plaintiff, 
cannot be received under the general issue in mitigation of 
damages : and it was accordingly held, that proof that the plain- 
tiff was in possession of the property alleged to have been stolen, 
and returned it to the owner about the time of the prosecution 
of another person for the stealing of another article alleged to 
have been taken at the same time, it was inadmissible under the 
general issue. Wormouth v. Cramer, 3 Wend. 395. 
15. In slander, where the plaintiff in his declaration after setting 
forth the words spoken, avers that the defendant by means of the 
words, insinuated, and meant to be understood as charging the 
plaintiff with the crime imputed, and that the defendant was so 
understood by the hearers ; whether or not such was the inten- 
tion of the defendant, is a question of fact to be determined by 
the jury upon the evidence adduced in support of the averment. 
Gibson v. Williams, 4 Wend. 330. 

16. A defendant who couches his slander in ambiguous terms, in 
the hope of blasting the reputation of his neighbor without 
incurring legal responsibility, is not entitled to an indulgent 
construction of his words either from the court or the jury. /&•. 

17. The understanding and opinions of witnesses are not received 
in evidence, except in matters of science and a few special cases 
resting upon peculiar circumstances. It is the business of wit- 
nesses to state facts, and it is the province of the jury, under 
the direction of the court, to draw the necessary inferences or 
conclusions. 1 h, 

18. Slander will not lie for charging a witness \nth perjury whilst 
testifying before arbitrators, if, after the oath is administered to 
him, new parties are added to the arbitration and new matters in 
controversy are submitted to be passed upon, and the charge be 
made in reference to what is said by the witness after such 
addition of parties and matters in controversy. Bullock v. 
Koon, 4 Wend. 531. 

19. It seems that in testing the materiality of testimony charged to 
be false, reference must be had to the issue as it existed when 
the oath was administered to the witness. lb, 

20. Slander will not lie for saying that a particular article manu- 
factured by another, or in which he deals, is not good, or in 
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other words, is had; or for saying that the articles manufac- 
tured by him, or in which he deals, are had; or that they are 
not as good as articles of a similar kind manufactured by an- 
other, or are inferior to articles manufactured by such other, 
unless speciai damage is alleged. Tobias v. Harland, 4 Wend. 
637. 

21. Where the words are spoken not of the trader or manufac- 
turer, but of the quality of the articles made or dealt in, to 
render them actionable, per sc, they must import that the plain- 
tiff is guilty of a deceit or mal-practice in the making or vend- 
ing, or of a want of skill in the manufacturing of the articles. Ih. 

22. In slander, evidence that the defendant had been told by a 
third person that the plaintiff was guilty of the crime imputed 
to him, is inadmissible. Mapes v. Weeks, 4 Wend. 659. 

23. So evidence of general reports that the defendant is guilty of 
the imputed offence is inadmissible, as well in mitigation, as in 
justification. Ih. 

24. It seems, however, that such reports would be received in 
evidence in mitigation, under circumstances showing an absence 
of malice and an admission of the falsity of the charge. Ih. 

STAYING PROCEEDINGS. 

Where judgments rendered by the Supreme Court have been re- 
versed in the Court of Errors with costs, and venires de novo 
awarded, the proceedings of the plaintiff will be stayed until the 
payment of the costs in error. Jackson v. Schauher, 4 Wend. 216. 

STEAMBOATS. See Common Carriers. 

STRUCK JURY. 

The testing the genuineness of a signature to a note, is not a 
question of intricacy demanding a struck jury ; nor is a con- 
troversy between parties, exciting much speculation and interest 
in a county, so important as to induce the granting of such jury. 
Poncher v. Livingston, 2 Wend. 296. 

SURETY. 

1. A surety for the payment of rent to a landlord, who engages, 
in case of default by the tenant, to make up the deficiency, and 
fully satisfy the conditions and agreements of the tenant, without 
requiring notice of non-payment or proof of a demand being 
made of the tenant, has no right to call upon the landlord to 
distrain the tenant's goods, and is not exonerated from his 
covenant, though the landlord, on request, refuses so to do. 
Ruggles v. Holden, 3 Wend. 216. 

2. Where application was made to A to lend his name as a maker 
to a negotiable note for the benefit of B, upon being told that 
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B could procure C and D to sign a note with him for the 
amount wanted, and A accordingly signed such note, afler the 
same had been signed by B, C, and D, and when the same fell 
due was compelled to pay the note, it was hdd, in an action 
brought by A against the three others to recover the money thus 
paid, that the same could not be maintained ; that C and D 
were co-sureties with A, and were liable only for their aliquot 
proportion of the money paid, to be recovered in a separate 
action against each. Beaman v. Bkmckard, 4 Wend. 432. 

3. An indemnity given to A, under the circumstances of this case, 
by a third person^ would have been no bar to a recovery upon 
the implied promise, had the defendants all been principals. lb, 

4. The omission of the comptroller, for eight years, to prosecute 
the bond of a commissioner of loans, forfeited by the non-pay- 
ment of interest, constitutes no defence to the surety, although 
for three years subsequent to the default the principal was sol- 
vent and able to pay, and at the time of the commencement of 
the suit was insolvent and unable to indemnify his surety. The 
case of The People v. Janson, (7 Johns. Rep. 332,) is in this 
respect overruled. The People v. Russell, 4 Wend. 570. 

See Principal and Surety. 
TOWN. See Corporation. 
TRIAL. 

1. A party is entitled to poll the jury, where a sealed verdict is 
brought in, unless he has expressly assented to waive the right. 
Jackson v. Hawks, 2 Wend. 619. 

2. It seems, that a party has a right to call and examine witnesses 
who have arrived in court, after the proofs are closed, and before 
the opposite party has summed up the cause to the jury. Leg^ 
gett V. Boyd, 3 Wend. 376. 

3. Where the principal and interest due on a bond exceed the 
penalty, the jury, on the trial of a cause, ought to give the 
excess in damages. If, however, nominal damages only are 
assessed by a jury, the excess cannot subsequently be taxed by 
the taxing officer and included in the costs, as is the practice 
where the judgment goes by default or confession. Cook v. 
T(ms€y, 3 Wend. 444. 

4. Where the nature of the proceedings or the form of action or 
pleadings gives the opposite party notice to be prepared to pro- 
duce a writing or instrument, if necessary to falsify his adver- 
sary's evidence, no other notice to produce it is requisite. Story 
V. Patten, 3 Wend. 486. 

5. Accordingly it was held, that notice to produce an execution 
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was not necessary in an action against a eonstMe for not re- 
turning the process and paying over the money where, in the 
declaration, Uie execution and the judgment on which it issued 
were fiiUy described, lb, 

6. Notice on the trial to a party to produce a written instrument, 
where there was no e? idence that it was in his possession, and 
where his residence was shown to be fifteen miles fix>m the place 
of trial, t^ seems, would have been adjudged insufiScient had the 
notice been necessary. lb. 

7. If it is apparent that the witness is in the interest of the adverse 
party, it is proper to permit the direct examination to take the 
character of a cross examination. The People y. Mather, 4 
Wend. 229. 

8. If the question relate to introductory matter, and be designed 
only to lead the witness with the more expedition to what is 
materia] to the issue, it may be put, though it be leading. lb. 

9. Putting a question in the aUemative form, as whether or not ^ 
party did a certain act, specifying it, does not remove the objec- 
tion to its being leading. lb. 

10. It is not allowable to put a question which assumes a fact 
proved which is not proved, even on cross examination. lb. 

11. It rests in the discretion of the court before whom a trial is 
had, whether or not to permit the re-examination of a witness 
afler the lapse of a day, and afler the examination of other wit- 
nesses ; the Supreme Court will not interfere with the exercise 
of such discretion but in a very flagrant case. lb. 

12. In a trial for a conspiracy to kidnap a person, who was actu- 
ally carried off, and whom it was believed was murdered, the 
prosecutor asked a witness, whether on a certain evening he was 
at the house of a certain person ? and whether on that evening 
a hack or covered carriage arrived there, in which carriage it 
was alleged the person kidnapped was ? the witness dech'ned 
answering, alleging that his answer might implicate him in the 
transaction respecting the person kidnapped, and might expose 
him to infamy, it was held that the witness was not bound to 
answer. lb. 

13. When the direct answer to a question will disgrace a witness, 
and fix a stain of infamy upon his character, he is not bound to 
answer ; and that whether the question be material or not to the 
merits of the cause in which he is examined. It is not enough, 
however, for the witness to allege that his answer will have a 
tendency to expose him to infamy or disgrace ; the question 
must be such that the answer to it, which he may be required 
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by the obligatkm of his oath to giro, will directkf show his in- 
famy, and the court will see that such must be the case before 
they will allow the excuse to prevail. lb, 

14. Where the answer to a question will have a tendency to im- 
plicate the witness in a crime of misdemeanor, or will expose 
him to a fine or forfeiture, he is not bound to answer ; and when 
he claims to be excused fi-om answering, the court are to deter- 
mine whether the answer he may give to the question can crim- 
inate him directly or indirectly, by furnishing evidence of his 
guilt, or by establishing one of many facts, which together may 
constitute a chain of testimony sufficient to warrant his convic- 
tion, but which one fact of itself could not produce such result ; 
and if they think the answer may in any way criminate him, 
they must allow his privilege, without exacting from him to 
explain how he would be criminated by the answer which the 
truth may oblige him to give. lb. 

15. The proper qoestion to be put to a witness called to impeach 
another, is, wlwBther he would believe him on oath. The oppo- 
site j)arty may then go into a cross-examination to ascertain the 
grounds of the un&vorable opinion, the means of knowledge of 
the character of the witness impeached, and the source, extent, 
and duration of the unfevorable reports. lb. 

16. Counsel entrusted by his client with papers relating to the 
action depending in court, is not obliged to produce them, nor 
can he be compelled as a witness to state their contents. Jack- 
son v. Demson, 4 Wend. 658. 

17. Notice to produce in evidence, on the trial of a cause, a vtritten 
document, given in a suit before a justice, is good and operative 
in the Ck)mmon Pleas, if such suit is subsequently removed into 
such court by appeal. Wilson v. Gale, 4 Wend. 623. 

TROVER. 

1. Trover will not lie against a common carrier for not delivering 
goods entrusted to him for transportation, if the goods are not 
in his possession at the time of the demand, and have either 
been lost or stolen. The action should be case and not trover. 
Pa4^kard v. Gretman, 4 Wend. 613. 

2. If, however, they be in his possession, or if he has delivered 
them to a third person, though by mistake, trover lies. 1 b. 

See Contract, 6. 

TRUST. 

Cestuis que trust who have paid the consideration of lands con- 
veyed, may claim the benefit of a resulting trust, and will be 
considered as holding the legal estate so far as to enable them 
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to defend or maintain an acticm of ejectment for lands thus 
held. North Hempstead v. Hempstead, 2 Wend. 109. 

TRUSTEE. See Execution. 

USAGE. See Interest, 4, 5. 

VARIANCE. 

1. In an action of debt, on recognizance of bail, a variance of six 
cents in the amount of the judgment against the principal, be- 
tween the declaration and the record produced, is fatal on a 
plea of nul tid record. Bihhins v. Noxon, 4 Wend. 207. 

2. A variance in the amount of recovery between an execution 
and the judgment on which it issues, will not aflfect the sale, the 
execution being amendable as well after, as before the sale. 
Jackson v. Anderson, 4 Wend. 474. 

See Declaration, 4; Insolvent, 11, 12. 
VENDOR AND VENDEE. 

1. A bonajide vendor, believing he has title, covenanting to convey 
land, and discovering, before any part of the consideration 
money is paid, a defect in his title, is not liable to damages for 
refusing to convey. If, however, he acts malajide, and refuses 
to convey because the property has increased in value, and with 
a view of putting the enhanced value into his own pocket, he is 
liable to an action for damages. Baldwin v. Munn; 2 Wend. 
399. 

2. A purchaser for a valuable consideration of chattels levied upon 
by an execution, and suffered to remain in the possession of the 
defendant under orders from the plaintiff to the sheriff to 
suspend proceedings until further directions, acquires title to 
the same, and may maintain trespass against the sheriff for 
dispossessing him of the property. Hicoz v. Coates, 2 Wend. 
419. 

3. A person entering into the possession of wild, uncultivated land, 
under a contract of sale, giving him a right of entri/ and oc- 
cupancy, and reserving to the landlord the land as security until 
the payment of the consideration money, by withholding the 
deed, has a right to enter and enjoy the land for agricultural 
purposes. Moores v. Wait, 3 Wend. 104. 

4. If such person cuts timber for any purpose other than the culti- 
vation, improvement, and enjoyment of the land as a farm, the 
timber thus separated from the freehold becomes the personal 
property of the owner of the inheritance, who may maintain an 
action of trover for it against any one in possession, though a 
bona fide purchaser under the occupant. /6, 
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VERDICT. 

1. A verdict will not be set aside for irregularity, where the jury 
have separated after agreeing to a sealed verdict, and on coming 
into court, one of the jurors dissents to it, who subsequently, on 
the jury being sent out again, agrees to the verdict as originally 
rendered. Douglass v. Tomey, 2 Wend. 352. 

2. Where a judge directs a jury to bring in a sealed verdict, and 
gives them permission to separate after agreeing on the same, if 
no objection is made by the parties to such direction, they wiH 
be deemed to have assented to it. Ih. 

See Replevin, 7. 

WARRANTY. See Contracts, 7. 
WAY. See Streets. 
WITNESS. 

1. Where a person, who is directly interested in favor of the 
plaintifi" in a cause, is called by the defendant to prove a partic- 
ular fact, and is swoin as a witness, the plaintiff" has a right to 
examine him generally as to the merits of the cause. Varick 
V. Jackson, 2 Wend. 166. 

2. A plaintiff" who has called and had the benefit of the testimony 
of a witness, cannot afterwards object to him on the ground of 
interest ; and the witness having been sworn in chief, the oppo- 
site party may not only cross-examine him in relation to the point 
which he was called to prove, but may examine him as to any 
matter embraced in the issue. Fulton Bank v. Stafford, 2 
Wend. 483. 

3. A release by one to the other of two parties jointly liable to the 
payment of a sum of money, and in a case where contribution 
might be enforced by one against the other, renders the party 
released a competent witness for the releasor in a suit against 
him alone by the creditor, although without such release the 
witness would be directly interested in the event of the suit. 
Bagky v. Oshom, 2 Wend. 527. 

4. Evidence that a witness has been indicted for perjury and 
forgery, he not having been tried and convicted, is inadmissible 
to impeach his credibility. Jackson v. Osbom, 2 Wend. 555. 

5. It is no objection to the competency of a witness in an action 
by a moneyed institution that a few days before the trial he had 
sold out his stock, although he stated that he supposed he could 
purchase it back if he chose ; he testifying that the transfer by 
him was without any agreement, either express or implied, that 
the stock should be re-conveyed. Utica Ins. Co. v. Caduyell, 3 
Wend. 296. 
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6. A cihobUgar not sued is a competent witness to prove the terms 
and c<mdition8 on which h joint and several bond has been 
executed, where the suit is commenced against only some of the 
obligors. Lavett t. Adam, 3 Wend. 380. 

7. A person having no fixed legal interest in the event of a cause, 
is a competent witness, although he declares himself bound in 
honor to share in the loss which may be incurred by the party 
calling him. Moore v. Hitchcock, 4 Wend. 202. 

WITNESS, Examination of. See Trial, 7 — 14. 
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LEGISLATION. 



MAINE. 

At the session of the legislature of Maine, in 1830, thirty-two 
general laws were passed. 

Ch. 455. — Craws, Eight cents a head is to be paid out of the 
state treasury for the destruction of crows. 

Ch. 456. — Divorce a vinculo is permitted where the party 
complained of has deserted the other five years, has joined the 
shakers, and continued with them for that period, or is sentenced 
to the state prison for five years. 

Ch. 457. — Ferries. Persons licensed by the Court of Sessions 
to keep a ferry, are prohibited, under a penalty of forfeiting their 
license, besides paying damages to persons injured, from using a 
steam, team, or horse boat ; and where the use of one of these 
boats is allowed by law, a sail or row boat may be used instead. 

Ch. 458. — Debtors to the state may be discharged firom prison 
on taking the poor debtor^s oath. s. 4; or may be discharged 
on appUcation to any judge of the common pleas in term time or 
vacation, on a payment of or securing such part of the judgment 
as the court may deem reasonable, on examining the debtor on 
oath as to his means of payment, s. 1, 2, 3. [This law is for the 
interest of the state as well as just ; the principle of the law is 
adopted in most of the states in respect to all the debts of an 
insolvent debtor, and will be adopted in all the others, as soon as 
the legislature shall express what is already the general public 
opinion.] 

Ch. 461. — Jailors are to continue in office notwithstanding the 
office of sheriff shall become vacant, and in case of the office of 
jailor becoming vacant during the vacancy of the sheriff*s office, 
the Court of Sessions is authorized to appoint a jailor, subject to 
removal by the governor and council, who are authorized to appoint 
a successor. 

Ch. 462. — ^The Supreme Court is invested with equity powers 
' in cases of firaud, trust, accident, or mistake, where there is not a 
plain, adequate, and sufficient remedy by the rules of the common 
law; s. 1: And is authorized to grant writs of injunction whenever 
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the same shall be necessary to prevent injustice, and any justice 
of said court may, in such cases, issue writs of injunction in vaca- 
tion to stay proceedings or waste until the end of the next term 
of the court, unless sooner dissolved.' s. 2. [This is a very import- 
ant law, and it is truly astonishing that Massachusetts and Maine 
have both been so tardy in vesting equity powers in their supreme 
courts, as it is evident that in the cases enumerated in the above 
law, as well as in many others, there is, to use the words of the 
law, * no plain, adequate, and sufficient remedy by the rules of the 
common law.' The prejudice against vesting the courts with 
equity powers has arisen from the notion that equity is an arbitrary 
discretion of the judge exercised independently of the law of the 
land, whereas nothing can be more contrary to the truth. It is 
surprising that any of the books, as some of them certainly do, 
should give any countenance to such a notion. We need not say 
to those at all acquainted with the subject, that there is not any, 
the least, ground for such a prejudice. Equity merely gives the 
party a remedy for rights to which he is entitled by the law, where 
the very law which gives him the right, has failed to give him an 
adequate remedy.] 

Ch. 463. — Process and Pleadings. In actions on bonds for 
performance of contracts, and in actions of covenant, the plaintiff 
may allege as many breaches as he may think fit, to which, whether 
the covenant be in the affirmative or negative, or both, the defend- 
ant may answer generally , and if the verdict be for the pJaintiflT, 
the jury shall ascertain, by their verdict, the damages, s. 1. Per- 
sons may be arrested or property attached on scire facias, s. 2. 
If a general verdict is rendered for the plaintiff, where some of the 
counts are bad, any one being good ; or where there is a wrong 
joinder of counts, and no objection taken by plea, or by motion 
made previously to trial, the judgment shall not, for such reason, 
be stayed, or subject to reversal on error. 

Ch. 474. — Talcing and appropriating logs, or cutting out marks 
of logs or spars, in any river, pond, &/C. by any person intending 
to appropriate them to his own use, whether the owner be known 
or not, is punished by a fine not exceeding twenty dollars for each 
log or spar so taken, or of which the mark is obliterated. 

Ch. 467. — Attorneys are required, in order to be admitted as 
such, to have devoted seven years, at least, to scientific attainments, 
three of which must have been spent in professional studies, and 
one- of the three with some counsellor in Maine. 

Ch. 569. — Trustee Process. A person summoned as trustee, by 
foreign attachment, being about to leave the state, may make 
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answer before a justice of the peace, s. 1. And any person so 
summoned may so answer, with consent of the plaintiff, s. 2. 

Ch. 470. — Probate Proceedings. Actions on a probate bond 
may be brought by the party in interest, without the consent of the 
judge of probate, the name, addition, &c. of the party for whose 
benefit the suit is brought, being inserted in the writ. s. 1. Guar- 
dians of minors, persons non compotes mentis, or spendthrifts, may 
be authorized by the judge of probate to sell their whole estate for 
their maintenance, s. 4. The real estate of such wards may be 
sold, and their personal estate reserved, s. 5. 

Ch. 471. — Moose or deer are not to be killed between the first 
of January and first of September. 

Ch. 477. — The warden of the state's prison shall establish Sun- 
day schools for the convicts, s. 3. Actions may be brought 
against the warden on contracts made by him as warden, and his 
successor may defend in the same, but he is not to be personally 
liable, and may be a witness, s. 6. The warden may demand 
twenty-five cents fi-om each visiter to the prison, s. 7. 

Ch. 478. — Chattels exempted from Attachment. One cow, and 
one heifer not having had a calf, or not being three years old, two 
swine, one of which is not to exceed the weight of one hundred 
pounds, belonging to any debtor, are exempted firom attachment 
for debt. 

Ch. 479. — Chntested Elections. Any one intending to contest 
the election of a representative to the general court, must give 
notice of his intention to the member declared to be elected, at 
least twenty days before the meeting of the general court, provided 
he was elected at a meeting held at least thirty days before the 
first day of the session of the legislature. 

Ch. 482. — Licenses to tavern keepers and shop keepers may be 
granted for a part of a year. s. 1. 



SHORT REVIEWS AND NOTICES. 

TiUinghasfs Forms and Precedents. The revision of the laws 
of New York is giving rise to a rapid succession of new works on 
the law, which evince that a power fill impulse has been given to 
jurisprudence in that state. The publication of Mr. Tillinghast's 
Forms and Precedents has succeeded that of Paine and Duer's 
Practice. It contains a very full collection under the heads of 
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Members and Terms of Court, Process, Entries, Records, Affi- 
dants. Petitions, &c. ; Certificates, Acknowledgments, &c. ; 
Notices, Orders, Summonses, &c. ; Pleadings, Replevin, Partition, 
Ejectment, Testimony, Non-resident Debtors, Proceedings in 
Discharge of Insolvent Debtors, Discharge of Imprisoned Debtors, 
Bonds, &c. to Sherifi*'s, &.c. and Rules of the Courts. The 
numerous references to the Revised Statutes, show that the late 
revision of the laws of New York rendered such a work necessary. 
*A manual,' says the author in his preface, * which should 
embody, in a single volume, a sufficient number of suitable prece- 
dents for ordinary use, such as are now to be sought for amongst 
different voluminous works, has long been wanted ; and seems to 
be more needed, at present, in consequence of many and important 
alterations, which the system of statute law, now just going into 
operation, makes in the heretofore established practice of the 
courts ; it is enough merely to refer to the abolition of real actions, 
the entire new modelling of the action of ejectment, and the essen- 
tia] changes introduced into the proceedings in replevin and parti- 
tion, to justify the correctness of this remark. 

* In preparing the forms of process and entries contained in this 
volume, the author has taken as a guide, the accurate and com- 
plete system of Mr. Tidd, and in drawing the precedents of 
pleadings, Mr. Chitty*s well known and highly esteemed work has 
been freely used ; better models, it is believed, are not to be found.' 

* The forms on ejectment and many of those in replevin, and in 
partition, are so essentially variant firom any in previous use, that 
in preparing them, but little assistance could be obtained firom any 
set of forms or pleadings hitherto published ; but the author is 
encouraged to hc^ that they may prove correct firom the fact, that 
most of his forms in ejectment (being all that were submitted to 
them) have been sanctioned by the Supreme Court and adopted 
as precedents.' 

Mr. Tillinghast adds that all the forms in ejectment, as well 
those adopted by the court as the others, were examined by 
Benjamin F. Butler, Esq. for the benefit of whose suggestions the 
author makes acknowledgment. 

Where it was questioned whether any of the formerly established 
forms were still applicable, the author has thought it would be 
leaning to the safer side, to admit them into his work. 

The subject of about three hundred, of the seven hundred 
pages of which the collection consists, namely, Pleading, is very 
little affected by the revision of the laws in New York. 

A table of contents would cerjtainly have been an improvement 
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in this vdume, for though the alphabetical index at the end, will 
direct one to the particular subject of his inquiry, it is gratifying 
to have such a table, especially on first looking at a volume to get 
a glimpse of the general plan of arrangement and system of con- 
struction. These may be obtained by running the volume through 
page by page, but this could be obtained more easily and more 
satisfactorily from a table of contents ; such a table is prefixed to 
Story's Pleadings, and Chitty presents the reader with an analyti- 
cal table, which serves as one of contents, and the subjects are 
arranged, for the most part, in the order in which the forms are ' 
disposed in the work. A table, presenting the whole of the sub- 
jects in an orderly method, is also very usefid in choosing the 
proper form of declaring or answering, for it offers to the eye at 
once the subjects of all the precedents that can have any relation 
to the one in question. 

The deficiency we have mentioned does not necessarily show 
that the selection of forms is not well made and well arranged ; 
and upon the first inspection of the volume it is evident that the 
points of diversity of forms in England and New York are so 
numerous, that a work of this description must be one of great 
practical convenience and utility in that state. 



THUinghasfs Edition of Adams on Ejectment. The revised 
statutes of New York have made a sweeping provision on the 
subject of real actions, having substituted ejectment for all other 
actions to try claims relating to real property. P. 3, 4, 6, tit. 1, 
s. 1 and 2. Vol. 2, p. 303. The provisions are as follows, s. 1 : 
* The action of ejectment is retained and may be brought in the 
cases and manner hereafter accustomed, subject to the provisions 
hereinafter contained.' S. 2. * It may also be brought in the same 
cases in which a writ of right may now be brought by law, to 
. recover lands, tenements, or hereditaments ; and by any person 
claiming an estate therein, in fee or for life, either as heir, devisee, 
or purchaser.' S. 2. * By any widow entitled to dower, or by a 
woman so entitled, and her husband, after the expiration of six 
months fi-om the time of her right accruing, to recover her dower 
of lands, tenements, or hereditaments.' And again. Part 3, c. 6. 
tit. 7, s. 24. vol. 2, p. 343 : * All writs of right, writs of dower, 
writs of entry and writs of assize, all fines and common recoveries, 
and all other real actions known to the common law, not enumer- 
ated and retained in this chapter, and all other writs and other 
process heretofore used in real actions, which are not specifically 
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retained in this chapter, shall be and they hereby are abolished/ 
The real actions enumerated and retained in the chapter are waste 
and nuisance. But these provisions will make no great alteratioa 
in the practice as far as the form of action is concerned, that of 
ejectment having, as our readers very well know, been in general 
use there as in England, to try titles to real estate. One altera- 
tion made by the revised statutes we are glad to see, to wit, the 
absolute proscription and outlawry of ' Jackson ex demJ the legal 
representative of the Roe ez dem. of the En^ish reports, to whom 
all the lands of England have heretofore been demised and to 
farm let for these many years past, but who was notwithstanding 
by no means a great land-AoWer, for no sooner was an interest in 
real estate at any time granted to him, than one Casual Ejector, 
a pestUent persecutor of Doe, was instantly upon him with an 
ouster, and has been, time out of mind, and still is, chasing him 
from place to place, all over fingland, never giving him a mo- 
ment's rest in the possession of any lands, tenements, or heredita- 
ments whatsoever. And so it has fared with Jackson ex dem, his 
representative in the state of New York. But to settle the matter, 
both he and Casual Ejector, his tormentor, have been banished 
from that state forever, hyp. 3,c. 5, tit. 1, s. 6, of the revised stat- 
utes, whereby it is enacted, that *the use of fictitious names of 
plaintiffs or defendants, and of the name of any other than the 
real claimants and the real defendants, and the statement of any 
lease or demise to the plaintiff, and of an ejectment by a casual or 
nominal ejector, are hereby abohshed.' 

These innovations render Mr. Tillinghast's new edition of Adams 
on Ejectment very opportune. To the last London edition the 
editor has added one hundred and thirty or forty English, and 
seventeen or eighteen hundred American cases. 



Goodwin's New England Sheriff. This is a very useful com- 
pendium. Mr. Goodwin has chosen a subject on which a distinct 
work was needed. It will save the lawyer a grea| deal of time in 
exploring the reports, and to every sheriff, coroner, and constable, 
it will be an indispensable manual. Though the general method 
and arrangement are not so lucid and complete as might have 
been wished, and the contents of the several divisions are not, in 
all cases, rigidly pertinent and appropriate to the particular head, 
yet the author appears to have diligently collected the scattered 
law relating to the various and very important duties of these 
several officers, who, by studiously consulting this little volume, 
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will clear up many doubts and remove many difficulties, and by 
being able to discharge their duties with greater confidence and 
facility, relieve parties from unnecessary vexations, by starting 
groundless scruples on the one hand, or committing unauthorized 
aggressions on the other. 

In a note, p. 242, the author gives the following historical learn- 
ing and criticism respecting the office and title of sheriff: 

* There is much curious learning in the old books, relative to 
the origin and history of this office. In the black lettered volumes, 
the sheriff is stiled vice comes, deputy earl, or count. The kings 
of the Norman line delegated the highest rank to the earl, who 
was of the bk)od royal. He associated with the monarch, as his 
confidant and adviser, and thence derived the affectionate appella- 
tion of comes, a companion. To him was committed the custody 
of the county, and as he was obliged to accompany his sovereign 
in person, this power was delegated to a deputy, who was con- 
sidered the grand conservator of the peace, and was permitted to 
retain, even to our times, a relic of the ancient dignity of the earl, 
to wit, the white rod, which was called album haculum. Afler the 
king, through the intervention of the third estate, the commons, 
had begun to restrict the power of the nobles, the appointment of 
this responsible officer was taken from the earl, and retained by 
the crown. The titles of nobility were generally derived from the 
French or Norman ; and were not introduced until two centuries 
after the conquest. 

' The simple derivation of the title sheriff, allows us to claim 
for it a higher antiquity than that of the Norman lawyers, whose 
corruptions so often defile the pure fountains of the English 
common law. It has its root in two Saxcm words, Scyre and 
Reve; the first signifying a portion of territory, or a division of the 
kingdom, as a county ; and the latter a keeper, ruler, or governor : 
so that the word barely means a keeper of the county. 

' It is said that the division of the kingdom into counties, may 
be traced to king Alfred, whose paternal reign was distinguished 
for a suppression of the numerous hordes of robbers, which then 
infested all half civilized countries, by the introduction of a rigorous 
system of internal police. But it is generally considered, that this 
was a renewal of the ancient division, which probably existed in 
the time of the Heptarchy. 

* " Albeit (says Lord Coke) the Saxons gave this officer the 
vulgar name used to this day ; yet it is manifest that the office 
itself was of ancient time, before they set foot in England." 

* The suggestion of lord Coke, that this officer existed among the 
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ancient Britons, when subject to the Romans, under the name of 
vice consul, it would seem, should rest upon a better foundation 
than that the Romans considered consulatum as more latindy than 
comitatum, and hence that counties were styled consulships; earls, 
consuls; and sheriffs, vice consuls,^ The researches of his learned 
annotator, Mr. Hargrave, have satisfactorily demonstrated, that the 
passage cited by Coke from the laws of Edward the Confessor, is 
rather a remark of the translator, than a part of the law.* There 
is then but little more evidence that this officer existed in the time 
of the Romans, than there is, that he attended at the court of 
Babylon because our translators of the Bible have introduced 
sheriffs among the satraps and splendid pageants, that did homage 
on the plains of Dura to the idol of Nebuchadnezzar.^ 

* The subject is involved in the impenetrable mists of antiquity ; 
but whatever ministerial officer was employed to execute the man- 
dates of the Cesars, we may rationally conclude from the structure 
of the word sheriffs that it had an origin commoa to most of our 
valued institutions ; and that it cannot be traced to a period more 
remote than that of the Saxon ; and probably no farther than the 
time of Alfred the Great. The curious inquirer into the antiquity 
and origin of many of the officers of the common law, is referred 
to the quaint epistles to Coke's Reports. 

* The different words used to describe this officer, or rather the 
variation in the orthography of the same word, affords presumptive 
evidence of its great antiquity, as well as of its Saxon origin. Thus 
we find that the Shiregerieve was the deputy of the earl or Eold- 
erman. — (Henry's Hist. G. B. iii. — 344.) Again they are called 
Gerefas, or reeves of shires. — (Lingard's Hist. England, i. — 291.) 
He is likewise called Scirman or Shireman, and Eolderman or 
Alderman, and this too, as Coke says from the Mirror, in the laws 
of King Ina. It is worthy of inquiry whether either of those 
words indicate a period anterior to the reign of the Saxons. The 
evidence adduced to show its earlier origin, is certainly of a doubt- 
ful character. When, and by whom the Mirror was written, is 
uncertain ; although Coke claims for it an antiquity beyond the 
conquest, he admits that Home added much to it, in the time of 
Ed. 2. The laws of the confessor rest upon grounds equally uncer- 
tain. — See Epis. to 3, 9, and 10 Rep. — 1 Hume Hist, 134. reign 
of Ed. Conf. — Also 193, and note K.' 

» Co. Litt. 168. 

2 Ibid, note 5. 1 Dalt. Sher, 1 — 2. 

3 Dan. iii. 2, Z.-^For the character of the Sherift or emirs of the Ma- 
hometans, see Gib. His. ix. 348. — Mso, Ree^s Cyclo. Art. Sherif. 
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EUNOMUS*S LETTERS ON BRITISH LAW REFORM. 

Juridical Letters addressed to the Right Hon. Robert Peel, in 

reference to the present crisis of Law Reform, Letters, I and 

II. By Eunomus. London, 1830, pp. 82. 

Some of the publications in England, on the subject of law 
reform, exhibit much talent, and present liberal and philosophic 
views in relation to jurisprudence. The two first letters, which 
are all that have yet come to our hands, of the series above men- 
tioned, are written with great spirit and ability. The opinions of 
the author on the subject of law reform, as far as they appear, are 
sound and discriminating, equally removed from those of the 
unflinching advocates of all present systems whatsoever, who 
maintain that whatever t5, is right, and the disciples of Mr. 
Bentham, who maintain that whatever is, is wrong. Eunomus 
coincides with us in our remarks upon Mr. Bentham's principles 
of legislation, that he has a great power and causticity in searching 
out and dispersing judicial follies and abuses ; but is by no means 
a safe legislator. The following very different characters are 
given of Mr. Bentham and his works by Eunomus and Mr. Cullen. 
Eunomus says : 

* Taking advantage of the peculiar condition of ignorance in 
which the English alone among modern nations exist of the real 
truths of judicial and jurisprudential science, one of the most singu- 
lar, and, in some respects, the most talented writers of the day, 
conceived the design, which he has at length, to a very consider- 
able extent, achieved, of founding an individual fame upon the 
means which his prolific and scorching pen conferred upon him 
of abusing that ignorance. The circumstances of this case, sir, 
in all points of view, place it ^mong the most curious incidents of 
modern literature. A future generation, fully informed by inter^ 
mediate discussion in the principles of jurisprudential economy, 
will review it with an interest, and perhaps with an indignation, 
which we can scarcely yet realize. They will say, — this writer 
was not one of those who could justly shelter himself under the 
general ignorance which then prevailed of the principles of juris- 
prudence, or of the practical results of the tests to which those 
principles had been submitting on* the continent of Europe for a 
long series of years. He was a man to whom neither the languages 
or the literature of the continent were unfamiliar ; he was a man 
who contrasted by a long life of uninterrupted literary leisure, 
those engrossing pursuits of routine which excluded almost all 
other men from investigations which did not immediately belong 
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to the business of established departments. He was a citizen of the 
world, in a degree which did not ordinarily belong to Englishmen. 
He was a citizen of France by a decree of the National Assem- 
bly, — he was a member of the French Institute, — he spent several 
years of his life upon the continent, — his personal connexions 
were principally continental, — and his name was of sufficient 
occurrence both in French, in German, in Russian, and in Polish 
literature, to compel a person of his very acute sensibility to fame 
and notoriety to keep a frequent eye to the journals and literature 
of the continent. All these circumstances, they will say, apper- 
tained to that individual ; and, despite of them all, he either shut 
his eyes to that which he might have learnt from those peculiar 
sources of information, or he trusted to their remaining enshrouded 
in that obscurity which had hitherto been interposed between 
them and the English nation. For a long course of years, he 
continued, unweariedly, to inoculate the public mind with a 
series of mendacious and ignorant assertions and theories, in 
regard to their existing jurisprudence, and the causes of its defects, 
one and all of which would have been dispelled, and scattered to 
the winds, by only a moderate acquaintance with the experience 
and the wisdom of that continent with which he was, or might be, 
so familiar. The doctrine which he most strenuously accumulated 
his efforts to disciple the English nation to, was, that all the faults, 
all the abominations of their jurisprudence, arose from law having 
been made by judges instead of by legislators; — that it was the busi- 
ness of judges only to pronounce the law which legislators con- 
cocted; — that a text-law might and should be framed, in which, 
' saving the necessary allowance for human weakness,' * no case 
that could present itself should find itself unnoticed or unprovided 
for/ He did not tell them that seventy years before, a man who, hke 
himself, * had just and profound views on all sorts of subjects,' * — 
Frederic the Great — had made the same discovery of the 
cause of the ill condition of the law ; that he not only projected but 
exec^ed the same remedy ; — that with the same antipathy to judge- 
made law, and belief in the all-sufficiency of legislator-made law, 
the express directions of the King were that the Code might be 
simple, popular, and so complete, that the judge might find in a 
precise text of law the decision of each individual case ; and that 
he prohibited all analogical interpretation of the rules it contained 
hy tlie judges, and ordained that in every case for which the code 

* This was Frederic's own description of himself in his Plan pour reformer 
la justice. * Ce prince, qui a des vues justes et profondes sur toute sorte de 
sujets,' &c. 
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did not proTide, application should be made to the legislative 
authority. He did not tell them that the absurdity of the project, 
though backed with all the eclat of the great monarches reign, termin- 
ated its existence in less than thirty years ; and that the first step that 
accompanied the publication of the new code was the restoration of 
the right of interpreting the laws to the judges. He did not tett 
them that the talented jurists who composed the prqjet of the Code 
Napoleon had, in their Discours prelimincdre, exposed, in the most 
eloquent and profound manner, the vulgar absurdity of supposing 
* that a body of laws could be framed which would provide for all 
possible cases, and at the same time be understood by the lowest 
citizen ; ' and had boldly declared that the details of law * must 
necessarily be abandoned to the empire of usage, to the discussions 
of the learned, and to the decision of the judges.' He did not tell 
them that the most talented, experienced, and philosophical jurists 
of Germany, of Holland, of Belgium, of Italy, of Swisserland, of 
Russia, — had been engaged almost unceasingly in some or other 
of those countries for h^f a century, in the construction, discussion, 
and re-construction of Codes ; that one of the greatest difficulties 
they had had to encounter had been to draw the line between the 
respective functions of legislation on the one hand, and judicial 
JURISPRUDENCE ou the Other; and that in the result of all that 
discussion and experience, those codes had ultimately fallen into 
most disesteem which attempted most to supplant the functions of 
the judge, and to anticipate the details of application. Availing 
himself of a distinction which had originated in the laws of ancient 
Rome, centuries before the introduction of printing, and which had 
been absurdly enough continued by habit to the present time, — 
the now nominal distinction of written and unwritten law, — he 
represented to the community, in the most mendacious terms, that 
the common law of the country was unioritten, and therefore 
unknown, and uncognoscible law. He did not ieU them that that 
umoritten common law was printed four times as oflen in every 
year — and in four times the number — of the printed copies of the 
written or statute-law. He argued upon that unwritten common 
law of which three thousand printed copies were distributed annu- 
ally over the British Empire, as if it had been the same thing as 
the common law of Russia before the time of the Empress Cathe- 
rine, which existed only in the Ukases of the judges; Ukases 
which were accessible and known only to those few persons who 
in that country corresponded to counsel or advocates in Britain, and 
to which persons they were accessible and known, only by the cir-» 
cumstance of their having been judges' servants, or having had other 
VOL. V. — no. IX. 27 
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such private opportunities of learning the forms of courts, and of 
being acquainted with precedents and Ukases. 

* Taking advantage of the same ignorance, he put forth cMms 
to be the first of created excellences, who had conceived and had 
carried into execution, the project, which he represented as hith- 
erto unknown and unattempted, of promulgating the reason along 
with each rule of law ; — that reason which should be at once the 
sanction and the commentary. lie did not tell them that the very 
distinction which constituted the superior excellence of the 
unwritten or common over the written or statute-law, — the very 
ground on which its preference was awarded to it by professors, — 
was that the common or judge-made law existed, and existed 
alone, in the shape of a series ofndes deduced from reasons; that 
the rule was, with certain anomalous exceptions, never to be found 
unaccompanied by the reason ; that it was often to be deduced 
only from the reasoning itself, the subject-matter of law being 
t)ften too subtle and too complicated to admit of the very form 
of proposition. He did not tell them that that body of written or 
promulgated law which had obtained so great a celebrity under the 
title of the Code Napoleon, though unaccompanied, in its official 
and portable shape, by the motifs of the compilers, was scarcely 
ever consulted by the jurisconsults of those countries where it 
was received without the accompaniment of those motives, either 
in the same or in a separate volume. He did not tell them that 
those 'motifs' and the * discussion' constituted, practically, a 
part of the French legislation. He did not tell them that under 
the title of * La legislation civile, commercialc, et crimineUe de la 
France,' the text of the five codes, that text of which the brevity 
had so much been admired, was then in a course of publication in 
twenty-four thick octavo volumes, the product of the additions to 
that text of the motifs, the discussion, and the suppletory laws ; — 
that publication emanating from the chief Secretary of the Conseil 
d'etat, compiled from the official documents, and being therefore, 
in every substantial sense, itself official. 

* All these things he either himself refused to notice, although 
going on under his eye, and within the immediate range of those 
vibrations which converged into the literary hermitage of Queen 
Square Place ; and although he visited Paris personally so lately 
as 1825, was received with' honors by the French advocates, and 
promised them to write a work upon the legislation and jurispru- 
dence of France ; — or if he did notice them, he trusted to chance, 
and to the well known Confucian ignorance of his countrymen, 
for a season of undetection sufficiently extended for all the calcu- 
lable purposes of his own fame.' 
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Mr. C. Sinclair CuUen, in a passage of his proposed Reform 
of t/ie Bankrupt Court, quoted by Eunomus, after accusing the law- 
yei s of being infected with dandyism, and applying a quotation to 
those who concern themselves with legislation, that * when they 
should be making of laws, they will be knitting of nets,' proceeds : 

* When I read the criticisms of those who 

Bounded by nature, narrowed still by art, 
A trifling head, and a contracted heart, 

attack the opinions and deride the style of Mr. Bentham, I am the 
more struck with his stupendous superiority of mind, and his envi- 
able superiority of feeling. Men of ordinary capacities fancy there 
cannot be any great wisdom beyond their own narrow ken — that 
there can be no altitudes above their reach — no depths which they 
cannot fathom — no world which they cannot hold in their dirty 
little hands. Such men are yet more shrunken in their capacities 
by the worldly interests and feelings which continually absorb and 
degrade their contemplations and faculties. The venerable Ben- 
tham has preserved the purity of his soul and the lucidness of his 
judgment by a hermit life — having early withdrawn himself from 
the sullying and corrupting assaults and seductions of that self- 
interest which a worldly life presents to other men at every turn 
and at every moment; and, emancipated from their power and 
exempted from their taint, has calmly and almost superhumanly 
contemplated and judged the motives, and duties, and powers of 
men — dwelling with peace, and wisdom, and virtue, in the shrine 
of his renowned and noble seclusion. But I let my pen drop with 
humility; — suddenly ashamed at my presumption in fancying 
that I can offer any worthy homage to a person so celebrated in all 
quarters of the world as a benefactor to mankind.' 

In the first of these letters of Eunomus, the writer undertakes 
to show that the state of parties in England is peculiarly unpro- 
pitiods to reform ; and of the profession, he says, 

* I must also indicate the existing state of the learning of the 
Bar, as equally infelicitous ; since, among the countless writers 
who have taken up the pen since this reform was first announced, 
scarcely one has shown any claim to the character of a jurist. 
Of practical knowledge we have had much ; of honest and manly 
desire to ameliorate the law still more; — but of real juridical 
learning, (with a very few exceptions,) none at all; and of ^ewcraZ 
learning nearly as little ; for the day is not now for that claim to 
be supported by an extract from Horace ; or a reference to Diod- 
orus Siculus,yrom Mr. Butler's note to Coke Littleton. In short, 
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sir, it is in vain to mince the matter; — so low are the literary 
attainments of the Bar, that of the writers on law reform not one 
in four has been guiltless even of bad English.' 

In the second letter on the Court of Chancery, the state of the 
profession is again introduced, as one of the obstacles to reforma- 
tion upon any liberal and comprehensive system : 

' The public, sir, wholly unacquainted with the principles and 
theory of jurisprudence, believe to this hour that it is the constitu- 
tion and business of Courts of Equity to administer some sort of 
notional right and moral justice between suitors, independent of 
pre-established and technical rules, and in defiance of them, if 
they would work apparent wrong. No one takes the trouble to 
show them the impossibility of such a state of things in the Tnatu- 
rity of social existence, however practical and common it may be 
in its infancy. While this continues to be the case, all their 
notions and discussions respecting the state and defects of our 
judicial institutions will be infected with the same amount of radi- 
cal error and fallacy which, thirty years ago, infected the popular 
notions and arguments on all the materia of political economy. 
The truth is that lawyers themselves do not understand the sub- 
ject. They are, generally speaking, mere practitioners ; neither 
the circumstances nor habits of the country having hitherto led 
them to the investigation of the rationale of jurisprudence. A 
'crack* English lawyer, even the great mover of legal reform 
himself, placed by the side of a thorough-bred French, Belgian, 
or German jurist, would in half an hour have fairly come to the 
end of his whole stock of thought and information on the subject, 
and have made a great fool of himself into the bargain, although 
his companion might perhaps have too much address to let him 
discover it. It is in the nature of ignorance, whether it be found 
among the wise or the simple, to be marvellously unweening of 
what it has to learn, and of the vastness of its own negation ; and 
so it is with the bulk of English lawyers, being utterly notionless 
of the vast strides that the human mind has been making on the 
rationale of jurisprudence all over the continent of Europe, they 
remain unmoved and stationary, wrapped up in the all-sufficiency 
of their own practical attainments. In return, the continent gazes 
at them with surprize and contempt, and exclaims with the writer 
in the Annates de Legislation : — * En Angleterre, la plupart des 
jurisconsultes renfermes dans leur greffes, et ne connoissant que 
leurs archives, paraissent k peine s'appercevoir du bruit de nos 
sectes ; la loi n'est pour eux qu'une profession.* 
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One of the questions discussed in the second letter is, whether 
jurisdiction in equity and at law, should centre in the same 
tribunals, a question recently much agitated in England, and on 
whicli the friends of reform are divided. Eunomus says it is 
difficult to assign any satisfactory reason to the continental jurists, 
wliy these jurisdictions should be separated, for, say they, if the 
doctrines as to right and obligations are the same in both courts, 
ivh J separate the administration ? If different, then the community 
presents a very singular spectacle of two sets of laws in force at 
the same time, of which the plaintiff takes his choice when he 
seeks his remedy. This dilemma is the more perplexing, as the 
English treatises, as Eunomus justly says, afford no satisfactory 
definition of the powers and jurisdiction of equity courts, and he 
might have added, nor of any others. We defy any lawyer to 
point out any distinct and complete description of the jurisdiction 
and boundaries of the English courts. No person can examine 
the subject without being at once struck with the cloudy dubious- 
ness that hangs over the confines of the admiralty and instance 
courts, in re^ct to those of the common law. Any one may satisfy 
himself of this by looking over the account of the different courts 
in Bacon's Abridgment. He will find himself directly lost in a 
wilderness of particulars ; and seek in vain for the great outlines 
of a complete distribution of the entire juridical administration. 

But Eunomus, in the letter in question, speaks only of the Court 
of Chancery, and remarks very justly, that the obscurity and con- 
fusion respecting the limits of the law and equity jurisdiction, 
perplexes the discussion of the question just stated, why the two 
should not be assigned to the same tribunals. He then points out 
what are the characteristics of the chancery jurisdiction, as dis- 
tinguished from that of common law, and in doing this he rejects 
the too common error of supposing two sets of doctrines or rules 
of right, and in support of his rejection of this distinction, he cites 
the authority of Blackstone, and it is really surprising to find that 
many lawyers in this country as well as in England, who have 
studied the Commentaries, no doubt very faithfiilly, but forgotten 
much of what they have studied, still cling to the now old error, 
though it was once in some degree a truth, that equity and law 
are administered fi'om different codes. He enumerates, as the 
distinguishing characteristics of this jurisdiction, what all jurists 
who will take the trouble of giving any attention to the subject 
will agree to be such, namely, a difference in the process and 
pleadings ; in the mode of proof; and the remedy. The doc- 
trines as to rights and obligations, are the same in law and equity, 
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but equity has a different mode of coming at the facts and admin- 
istering relief, and it administers relief in cases which cannot be 
reached by the forms of proceeding at common law. And why 
should not courts of common law be invested with power to pro- 
ceed according to principles of equity, where the case requires it? 
Eunomus gives but one reason which is applicable in England, 
but not so at least in all of the United States, namely, that the 
amount of business renders it necessary to make some distribution, 
and he introduces the doctrine of the division of labor, as the only 
just ground of the distinction of the jurisdictions. As the modes 
of proceeding in chancery and at common law are different, by 
separating the profession into distinct bodies, devoted respectively 
to these different modes of practice, the labor of acquiring adequate 
professional skill is abridged, and the chance is, that the professcM's 
of each will be more accomplished in their particular branch of 
practice, than they would be in both branches, if pm-sued by the 
profession in common. 

This reason will apply very well in the metropc^s of England, 
where the ultimate jurisdiction throughout the kingdom, and 
indeed throughout the empire, centres. But the reason is less 
applicable to any part of the United States, and we do not see that 
there is any advantage whatever in separating the jurisdictions in 
this country. New York and Pennsylvania would be the only 
states to which the reason given by Eunomus would apply in any 
degree. In the latter state the equity jurisdiction is very sparingly 
introduced, and though in New York it is distinct, we have never 
understood that there is any distinction of practice in the profession. 
The author proposes in his next letter, in reference to this ques- 
tion, to examine the practice in those of the United States in 
which the two jurisdictions are united in the same tribunal. We 
look for this letter with some interest. We are not without appre- 
hension that the writer may fall into the common error of his 
countrymen of not sufficiently understanding the subject, in writ- 
ing upon any thing relating to this country, owing to the imperfect 
means of obtaining the requisite information in England, and, 
also, not unfrequently, to mistaken notions of our institutions. We 
are glad to learn, however, that some English jurists have recently 
taken measures to supply themselves with our juridical literature, 
which, independently of the reports, it must be confessed, lies, as 
yet, within a very narrow compass. But we are certain, from the 
specimens already given, that whatever the author shall say upon 
the subject, will be characterized by comprehensiveness of think- 
ing, vigor, and acuteness. 
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Shipper^ s Lien on the Ship for Damage to the Goods. The fol- 
lowing very important case has been recently decided by Judge 
Ware, in the District Court of the United States, in Maine. 

By the marine law the cargo is bound to the vessel and the vessel 
to the cargo. The master has a lien on the merchandise for his 
freight, and the merchant has a lien on the vessel for the damage 
he may sustain from the non-delivery of his goods, and for any 
injury they may have received from the fault of the master or the 
crew. Crane v. The Rebecca. 

He may enforce his lien by process in rem in the admiralty. Ih. 



Cases in the General Court of Virginia, November , 1830. A 
correspondent has obligingly furnished us with notes of the prin- 
cipal decisions of the General Court of Virginia, at the November 
term, 1830 : Present, Justices Stuart, Brockenbrough, Johnston, 
Smith, Allen, Daniel, Semple, Upshur, Field, May, and Lomax ; 
as reported in the Richmond Enquirer, of November 26th, from 
which the following abstracts are made. 

A party being indicted and convicted under 1 R. C. p. 428, c. 
3, s. 30, for carrying four slaves named H, S. P. and Hyat, the 
property of E. D. and one named G. the property of L. J. D. out 
of Virginia, without the consent of said owners, and with the 
design of depriving them of their said slaves ; a writ of error 
was petitioned fw, on the ground that, at the Examining Court, 
the defendant was, as appeared by the record, examined for 
so carrying away four slaves, named H. S. P. and Harriet, and 
one slave named G. belonging to such owners respectively. The 
petition was rejected by the Court unanimously. Thomas v. The 
Commonwealth. 

A justice of a County Court, who leaves the state with the 
intention of settling in another state, but after staying nine months 
in such other state, without, however, having any established resi- 
dence there, returns to Virginia, thereby loses his office of a justice 
of the County Court. Poulson v. TTie Justices of Accomach. See 
also Chew v. The Justices of Spottsylvania. 

A writ of error will not be granted to reverse a judgment against 
the defendant, in an indictment for nuisance, by raising a raill- 
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dam so as to overflow a highway, because the indictment does not 
allege distinctly and specifically where the mill is situated, and 
what particular piece of road was overflowed. Stephen v. Com- 
monwealth, 

[It was objected that it did not appear, from the indictment, 
except by inference, that the mill was in the county where the 
trial was had ; it is to be presumed, therefore, that the road over- 
flowed was alleged to be in the county.] 

On an indictment for passing counterfeit money, evidence that 
at or about the time when the offence is alleged to have been com- 
mitted, the defendant passed other counterfeit money, is admissible 
to prove the scienter, Martin v. The Commonwealth, 

It being proved that the defendant in such an indictment had 
confederated with another person for the purpose of passing coun- 
terfeit money, evidence that counterfeit bills were passed by such 
other person similar to those alleged to have been passed by the 
defendant, is admissible. lb. 

It is not indispensable that the notes alleged in such an indict- 
ment to be counterfeit, should be proved to be such by the testi- 
mony of the officers of the bank by which the bills purport to have 
been issued ; this fact may be proved by other witnesses. lb. 

Where some of the jurors lefl their box afler the jury was 
empannelled, but before any evidence was given, but it appeared 
that they could not have communicated with any person during 
their absence from the box, the proceedings will not be set aside 
on this account. lb. 

[A part of the judges considered the circumstance of the jury's 
separating before or after any evidence was given, to be material ; 
others did not consider this distinction entitled to so much weight, 
but all concurred in not setting aside the verdict, because from 
the particular circumstances, it was evidently not possible that the 
jurors could have been tampered with during their absence.] 

In an indictment for counterfeiting bank notes, it being proved 
that the defendant had such notes in his possession, and also im- 
plements for counterfeiting them, the jury were instructed that this 
wsis prima facie evidence that he counterfeited them. Spencer v. 
Commonwealth. 

The possession of such bank notes and apparatus, is prima facie 

evidence that the notes were counterfeited at the place where they 

were first found in possession of a person. By a majority of the 

court, Johnston, Semple, May, and Lomax, dissenting. lb. 

See United States v. JBritton, 2 Mason, 470. 

[Two of the dissenting judges. May and Semple, were of opin- 
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ion that the possession of the notes and apparatus, though not 
prima facie evidence of the possessor's counterfeiting them, were 
such evidence of his aiding in so doing. 

But another question arose in this case, which strikes us as of 
some importance. The two judges last named understood the 
l^ill of exceptions to state that the judge who presided at the trial 
instructed the jury that the facts above stated were prima facie 
evidence of the facts inferred. This would, they thought, be an 
instruction as to the weight of evidence, and they were, therefore, 
of opinion that the verdict ought to have been set aside. But 
Mr. Justice Story, in Britton's case, cited above, considers the 
inference, as to the plcu^e of forging in such case, to be an estab- 
lished presumption of law, and if it be so, the court was bound, 
if so requested, or if the question was presented, so to instruct the 
jury, as much as they would be to instruct them that a registry of 
a deed is notice to all the world. The reasons given in Britton's 
case in favor of such a presumption, are certainly very strong. 
Another question suggests itself in this case, whether the court 
should instruct the jury that the possession of counterfeited notes, 
and the apparatus for counterfeiting them, is prima facie evidence, 
or, in other words, ground of legal presumption, that the possessor 
was the counterfeiter ; for, whether he should appear to have been 
so or not, seems to depend on the circumstances of the particular 
case. We are not aware that it has been made the subject of legal 
presumption . To instruct the jury that a fact is proved, is to instruct 
them on the weight of testimony ; but to instruct them that if 'such 
a fact is, in their opinion, proved, then the law raises such or 
such a presumption, is strictly within the province of the court. 
The question in such case, and that a legal one, is, whether the 
law does raise any such presumption ? The doctrine laid down 
by Mr. Chief Justice Tilghman on this subject,.in Stower v. Lessee 
of Whitman, 6 Bin. 419, to this effect, seems to us to be correct 
We make no distinction between what is called a presumption of 
law, and a presumption of fact; considering them to be the same, 
as we shall state more fully in our next number, in noticing Mr, 
Mathews's treatise on this subject.] 

Under the insolvent laws of Virginia, if a debtor presents a 
schedule of his property, and offers to take the oath prescribed by 
the statute as a condition of his discharge from imprisonment, the 
justices, before whom he offers to take the oath, (being the proper 
magistrates) are bound to administer it, though they may have 
reason to think he swears falsely. [As all the debtor's property^ 
whether included in the schedule or not, passes, by assignment by 
VOL. V. NO. IX. 28 
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law, to the sheriff, for the benefit of the creditors, their right to 
the proceeds is not sfiected by the schedule and oeth, though if 
the debtor conceals or abstracts any part, iWmay be more difficult 
to prove it to be his.] Harrison y. Emerson 4* als. Juices of the 
Peace, 



Examination of Parties in Civil SuOs. Lord Wynford, better 
known as Mr. Chief Justice Best, of the Common Pleas, has intro- 
duced into the British House of Lords a proposition to abridge the 
expense of testimony in lawsuits, by subjecting the parties to 
examination on interrogatories, as is already done in chancery and 
in trials before the commissioners of bankruptcy. The testimony 
by witnesses and all the proceedings in the trial would thus be 
narrowed down to the questions actually in dispute. 

In regard, at least, to actions ex contractu this practice would 
suppress such a mass of litigation, — would tend so effectually to 
prevent surprise and circumvention, — would so materially reduce 
the expense of trials, — and is, withal, so just between the par- 
ties, that we are only surprised at its not having been long since 
universally introduced in England and the United States. This 
practice is, as we see by the trial of the French ex-ministers, 
adopted in criminal trials in France. 

Revival of County Courts in England, Mr., now Lord Chan- 
cellor, Brougham is also pressing the measure of establishing 
county courts, distinct from the assizes held by the judges of 
Westminster Hall, with a jurisdiction in actions of debt, for sums 
not exceeding .£100, and in actions for damages for tort, not 
exceeding jf50. This he considers not so much an innovation as 
the restoration of the old county courts, which originally had 
jurisdictidn of claims under 405. equal, in the (pinion of Chief 
Justice Hale, to .£10 in his time, and, in that of Lord Brougham, 
to .£40 at the present time. He proposes that the experiment shall 
first be made in only two counties. 



New Judges in Westminster Hail and new Regulation as to 
Writs of Error and Bail. Chapter 70, of the acts of the last 
British Parliament, relates to the appointment of an additional 
judge in each of the three courts of Westminster Hall. Salaries 
^5000, while acting, and .£3500 on retirement. S. 8, Writs of 
error from either of these courts are to be brought only before the 
judges of the other two, in the Exchequer Chamber. 

The same act provides that bail may be discharged, by surren- 
dering their principal, at any time. 
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Judge P, P. Barbour's Valedictory/ to his Constituents. Judge 
Barbour, on being appointed District Judge of the United States 
for the district of Virginia, takes the occasion, in a letter dated 
October 20, 1830, addressed to his former constituents, in the 
congressional district by which he had been elected to Congress, 
to declare the principles on which he thinks the constitution should 
be construed. He says, * a large majority of the American people 
impressed the stamp of their decided disa^^robaticm ' upon the alien 
and sedition law, and then speaks quite diq)aragingly of internal 
improvement and the tariff, and concludes, ' let us have philosophy 
enough to bear and forbear ; let us yet try further argument, 
further remonstrance,' dLc. It was one of the maxims of Chief 
Justice Hale to reserve himself upon all questions of law, until he 
was called upon to decide and had fully heard the parties. 
Whether Judge Barbour is right or not, respecting the principles 
upon which the constitution should be construed, or the character 
of the internal improvement and tariff laws, it seems to us that it 
would have been commendable in him to have been governed by the 
spirit of Lord Chief Justice Hale's rule, though the rule might not 
be literally applicable to this particular case. It is by no means 
impossible that questions may come before him in his judicial 
capacity relating to the construction of the constitution, and the 
application of these very laws, when it will be convenient to him- 
self, as well as more satisfactory to the parties, whose interests 
shall be affected, that he should not have the slightest appearance 
of being pledged or biassed. As a matter of mere propriety — 
for we have no reason to suppose that Judge Barbour will not be 
perfectly upright and impartial in his judicial capacity — we believe 
that all parties will agree that a judge should at once, on taking 
his commission, renounce all public political contention, except so 
far as he may be called upon to give his vote, and more especially 
that he should refrain from denouncing the laws he has undertaken 
to administer. The phrase used by the judge, * let us yet try 
further argument,' &/C. is ambiguous, and admits of a construction 
less befitting a judge than a political leader. 



Rules of Chancery Practice in Maine, The new act in Maine, 
mentioned in our abstract of the legislation of that state, has given 
occasion to the adoption, in November last, of new rules of chan- 
cery practice, which we notice as belonging to a subject, namely, 
that of chancery jurisdiction, of interesting inquiry in some of the 
states, particularly some of the N. England states and Pennsylvania, 
where this jurisdiction has been less known, and by many persons 
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totally misunderstood. The substance of these rules are as follows : 
1. The old rules are repealed. 2. The outlines of the practice of 
the Supreme and Circuit Courts of the United States are adopted, 
as far as not inconsistent with the constitution and laws of Maine. 
3. Prolixity and useless repetitions in the pleadings are to be 
avoided, to which class the court considers, in most cases, the 
averment of combination and pretence, to belong. 4. The bill must 
be full, clear, and explicit, &c. 6. Upon the general interrogatory 
in the bill, the defendant is required to answer to every material 
allegation and statement. 6. The original process is to be by sub- 
pcma, in the following form : 

STATE OF MAINE. 

8s. To A B of [addition.] 

Greeting. 
We command you, that you appear before our Supreme Ju- 
dicial Court, next to be holen at within and for said County 
of on the Tuesday of next, then and there to 
answer to a bill of complaint exhibited against you in our said 
Court by C D of (addition) and to do and receive what our 
said court shall then and there consider in this behalf Hereof 
fail not, under the pains and penalties of the law in that behaJf 
provided. 

Witness P. M., Esq. the day of in the year of our 

Lord 183 Clerk. 

7. On the bill being filed in the clerk's office during vacation, the 
subpoena is issued of course by the clerk, returnable at the next 
terra, and must be served at least fourteen days before the com- 
mencement of the term. If the bill is filed in term time, the court 
orders the time of notice. 8. If the plaintiff causes the defendant 
to be served with a copy of the bill sixty days before the return 
day of the subpoena, the defendant must demur, plead, or answer 
on the return day of the subpoena. 9. If the bill is filed in term 
time, and the subpoena is made returnable at the following term, 
the court will order the time for filing demurer, plea, or answer, in 
the clerk's office ; and upon ths plaintiff's filing his replication 
thirty days before the commencement of the next term, and giving 
notice to the defendant, the parties may proceed to the examina- 
tion of witnesses, so that the cause may be heard at the next term. 
In the computation of time, the day of service or giving notice is 
excluded. 10. If the defendant does not appear, on the return 
day, and it appears to the court that he has had personal notice, 
he is defaulted and the bill is taken pro confesso. II. The answer 
may be sworn to before any justice of the peace, and returned, 
endorsed, and sealed, to the clerk's office. 12. All proof is to be 
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by depositions, which, after issue on plea, or filing answer and 
replication, are to be opened in the same manner as in cases at 
common law. 13. The court will direct an issue to the jury, when 
it is necessary. 14. * The defendant may, should he elect so to 
do, avail himself of the subject matter of a plea in bar, by inserting 
it in his answer.' 15. * Demurrers, pleas, and answers, shall be 
decided on their oum respective merits. Answers are not to be 
considered as overruling pleas, nor answers or pleas as overruling 
demurrers.' 16. Amendments may be made at any stage of the 
proceedings, by leave of, and terms prescribed by, the court. 17. 
Depositions in perpetuam rei memoriamy may be taken for and 
used in the same manner in trials in chancery as at common law. 
18. Instead of a bill of revivor, the original bill may be amended 
according to the statement of facts where a change has taken place 
as to the person entitled to prosecute ; or if a change has taken place 
in respect to the person or persons proper to defend, * a suggestion 
thereof shall be inserted in an amendment of the bill, and a sub- 
poena served as before mentioned, on the person substituted or 
joined, to appear and answer.' 19. Supplemental bills may be 
dispensed with, and the new facts inserted, by way of amendment 
of the original bill, at any time before decree. 



Georgia and the Cherokees. The question between Georgia 
and the Cherokees relating to the right of that state to jurisdiction 
over that nation, is to be brought before the Supreme Court under 
a bill in chancery, in which the nation describe themselves as * a 
foreign state, not owing allegiance to the United States, nor to any 
state of this Union, nor to any other prince, potentate, or state.' 
The bill alleges that the interference of the Supreme Court is the 
only remedy of the plaintiffs against the jurisdiction assumed by 
Georgia, and prays that the state of Georgia should be made de- 
fendants, and that ' the said state of Georgia, her [1] governor, 
attorney-general, judges, magistrates, sheriffs, deputy-sheriffs, 
constables, and all other her officers, agents, and servants, civil 
and military, may be enjoined and prohibited from executing the 
laws of that state within the boundary of the Cherokee Territory.' 

Notice was served on the governor of Georgia, by John Ross, 
the principal chief of the Cherokees, that on the fifth of March, 
the Cherokees will move the Supreme Court for such an injunction. 

The question, then, is whether a valid treaty can be made with 
the Cherokee nation under our constitution, so that the members 
of tho nation and the citizens of the United States may avail them- 
selves of its provisions as a part of the law of the land. 
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Corrections in, and additions to, the List of Judges in the January 
number of the Jurist for 1830. 

UNITED STATES COURTS. 

New Jersey. For * William Russell,' District Judge, read William 
Rossel. 

ViROiN-iA. District Judge of the United States lor the £. District, P. 
P. Barbour, vice George Hay. 

STATE COURTS. 

Maine. Com. PI. (Vacancy.) Vice Samnel E. Smith elected Gov- 
ernor. 

VERMoifT. Supreme Court. Titus Hutchinson, C. J. vice Richard 
Skinner ; Ephraim Paddok, continued ; Charles K. Williams, Stephen Royce, 
and John C. Thompson, vice Samuel Prentiss, Bates Turner, and Titus 
Hutchinson. 

Massachusetts. Supretne Court. Lemuel Shaw, C. J. vice Isaac 
Parker, deceased. 

Connecticut. Supreme Court. Thomas S. Williams, J., and Clark 
Bissel, J., vice Jeremiah G. Brainard, and James Lanman. 

New York. Circuit Court. James Vanderpoel and Addison Gardner, 
vice William A. Duer and John Birdsall. 

City Superior Court. Josiah O. Hoffman, vice Josiah Ogden. 

New Jersey. Supreme Court. Charles Ewing, C. J.-;— salary $'1200 ; 
Gabriel H. Ford, George K. Drake, Zachariah Rossel, Justices — salaries 
$1100 each. 

Pennsylvania. Supreme Court. John B. Gibsoh, C. J. — salary 
$2666 67 ; Molton C. Rogers, Charles Huston, John Ross, Justices — salaries 
$2000 each. 

District Court, City and County of Philadelphia. Joseph Barnes, C. J., 
John Hallowell, Charles S. Coxe, Justices — salaries $2000 each. 

Delaware. Chancellor, Kensey Johns — salary, $1000. Supreme 

Court. , C. J. — salary $1000. Isaac Davis, Joseph G. Rowland, 

Edward Dingle, Justices — salaries $600 each. 

Virginia. Supreme Court of Appeals. Francis T. Brooke, William H. 
Cabell, John Coalter, John W. Greene, Dabney Carr — salaries $2500 each. 

Superior Court of Chancery. Creed Taylor, William Brown, H. St. G. 
Tucker, Allen Taylor — salaries $1667 each. 

General Court. Robert White, Archibald Stuart, William Brocken- 
brough, Peter Johnston, Daniel Smith, James Allen, John T. Lomax, 
Fleming Saunders, William Daniel, James Semple, R. E. Parker, Lewis 
Summers, A. P. Upshur, R. H. Field, John F. May. Salaries $1500 each, 
and $3 for every 20 miles' travel on the circuit. 

North Carolina. Supreme Court. Leonard Henderson, C. J. ; John 
Hall and Thomas Ruffin, Justices — salaries $2600 each. 

Superior or Circuit Court. William Norwood, J. DanielJ, Jdbn R. 



Digiti; 



ized by Google 



Quarterly Li»t of Law Publications. 227 

Donnell, Robert Strange, Willie P. Margum, James Martin. Each judge 
is paid $90 for each court held by him ii^each of the counties. 

South Carolika. Chancellor i, Henry W. Dessausure, salary $3500. 
William Harper— salary $3000. 

Superior Court qf Appeals, Charles J. Colcock, David Johnson, 

, * — salaries $3500 each. 

General Sessions and Common Pleas, Elihu H. Bay — salary $2572; 
Robert Gautt, John S. Richardson — salary of each $3500 ; Daniel £. Huger, 
J. B. O'Neal, Josiah J. Evans— salaries of each $2500. 

Ohio. Supreme Court. Peter Hitchcock, C. J. ; Joshua Collet, Elijah 
Hayward, Henry Brush, Justices — salary $1200 each. 

Circuit Courts. Reuben Wood, vice George Todd. 

IirniAXA. Circuit Courts. Presidents, John R. Porter, John Law, J. 
R. £. Goodellet, John F. Ross, B. F. Morris, Miles C. Eggleston, and 
Charles Test — salary $700 each. 

Missouri. Supreme Court, , vice N. B. Tucker. 

Alabama. Supreme Court. Abner S. Lipscomb, Reuben Safibrd, 
H. W. Collier, John M. Taylor, John White, A. Crenshaw, and S. L. Perry- 
salary of each $1750. 

Mississippi. Chancellor, John A. Quitman — salary $2000. 

Supreme Court. Edward Turner, C. J. ; Joshua Child, John Black, 
James R. Nicholson, Harry Cage, Justices — salary of each $2000. 

LouisiAiTA. Supreme Court. George Matthews, Francis X. Martin, 
Alexander Porter. 

Criminal Court of ^ew Orleans. J. W. Smith. 

District Courts. Joshua Lewis, Isaac Baldwin, Benjamin Winchester, 
Charles Bushnell, Lewis Esnault, Seth Lewis, Henry A. Bullard, I. H. 
Overton, Clark Woodruff. 

Tennessee. Supreme Court of Errors and Appeals. Robert Whyte, 
John Catron, Jacob Peck — salary of each $1800. 

Chancellors. Nathan Greene, W. A. Cook — salary of each $1500. 

Circuit Courts. Samuel Powell, Edward Scott, J. C. Mitchell, Thomas 
Stuart, J. C. Hamilton, Joshua Haskell, Charles F. Keith, N. W. Williams, 
WiUiam E. Kennedy, P. W. Hampkrigs, William B. Purley— salaries $1800 
each. 

Kentucky. Court of Appeals. George Robertson, C. J., Joseph R. 
Underwood, Richard A. Buckner, Justices — salary $1500 each. 

Circuit Courts. William P. Roper, H. P. Brown, Thomas M. Hickey, 
Daniel Mayes, Henry Pictle, H. P. Brodnax, Benjamin Shackleford, Ben- 
jamin Monroe, William L. Kelly, Richard French, S. W. Robbins, J. L. 
Bridges, P. I. Booker, Alney McLean, Joseph Eve. 
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AMERICAN. 



A General Collection of Forms and Precedents, for Process, Entries, and 
Pleadings, in Civil Actions at Law. Adapted to the Revised Statutes of 
New York. By John L. Tillinghast. Albany. William Gould & Co. 
New York. Gould & Banks. 1830. 

' We have not learned who is appointed Chief Justice of this court in place 
of Judge Nott, deceased. 
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TTie Commercial Directory and Dipjesit of the Laws of the United States 
relating to Commerce, including % Tariff or Rates of Duties, and Tables of 
Calculation, applicable to all manufactures of wool or cotton imported into 
the United States. By Myer Moses. New York. Ludwig &, Tolefree. 
1830. 

New England Sheriff: or Digest of the Duties of Civil OflScers; being a 
Compendium of the Laws of Massachusetts, with reference to those of the 
neighboring States, upon those subjects. With copious Forms. By Isaac 
Goodwin, Counsellor at Law. Worcester. Dorr & Rowland. Boston. 
Richardson, Lord, & Holbrook. 12mo. pp. 312. 

Speeches and Forensic Arguments. By Daniel Webster. Boston. 
Gray & Bowen. 1831. 

The Political Class Book. Intended to instruct the Higher Classes, in 
Schools, in the Origin, Nature, and Use of Political Power. By William 
Sullivan. With an Appendix : By George B. Emerson. Second edition, 
with Amendments and Additions. Boston. Richardson, Lord, & Holbrook. 
1831. 

[This edition contains very considerable additions and emendations to the 
first. It is, as we mentioned In our former number, calculated to be very 
useful in initiating pupils in their rights and obligations as citizens, and in 
giving them an outline of our political and juridical institutions.] 

ENGLISH REPUBLISHED. 

An Abridgment of the Law of Nisi Prius. By Wm. Selwyn, Esq. with 
Notes and References to the Decisions of the Courts of this country : By H. 
Wheaton, Counsellor at Law. Fourth American, from the seventh London 
Edition, with additional Notes and References : By Thomas J. Wharton. 2 
vols. 8vo. E. F. Bachus, New Haven, and P. H. Nicklin, and T. Johnson, 
Philadelphia. 1831. 

A Treatise on the Principles and Practice of the Action of Ejectment and 
the resulting Action for Mesne Profits. By John Adams. From the last 
London edition. To which are added Notes of the Decisions made by the 
Supreme and Circuit Courts of the United States, and by the Courts of the 
several States, where decisions have been reported, upon the Action of 
Ejectment and the Action for Mesne Profits, and Notes of Decisions upon 
those subjects made in the English Courts, to the present time, except those 
cited in the text. Together with the Statutory Provisions in relation to 
those actions contained in the Revised Statutes of New York, and Prece- 
dents of Entries, Pleadings, and Process adapted thereto. By John L. Til- 
linghast. Counsellor at Law. Albany. W. & A. Gould & Co. ; and New 
York, Gould, Banks, & Co. 1830. 

Reports of Cases Argued and Determined in the English Courts of Com- 
mon Law, with Tables of the Cases and Principal Matters. Edited by 
Thomas Sargeant and John C. Lowber, Esqs. Vol. 17, containing Cases in 
the King's Bench, from 1827 to 1829 ; and Common Pleas, fi-om 1821 to 
1829. Philadelphia. P. H. Nicklin & T. Johnson. 1830. 

A Practical and Elementary Abridgment of the Cases Argued and Deter- 
mined in the Courts of King's Bench, Common Pleas, Exchequer, and at 
J\risi Prius ; comprising a Practical Treatise on the different Branches of 
the Common Law. By Charles Petersdorf, Esq. Vol. 6. New York. W. 
R. H. Treadway. 8vo. 

IN tHE PRESS. 

Richardson, Lord, & Holbrook have in the press, and ready for publication, 
A Digest of Pickering's Reports, vols. 2 to 8 inclusive, with a List of 
Statutes Cited and Commented upon in all the Massachusetts and Pickering's 
Reports, and with occasional references to parallel Cases in other States. 
By Willard Phillips and others. 
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ART. I.— MATHEWS ON PRESUMPTIONS. 

A Treatise on the Doctrine of Presumption and Presumptive 
Evidence^ as affecting the title to Real and Personal Pro^ 
perty. By John H. Mathews, Esq. of Lincoln's Inn, Barrister 
at Law. With Notes and References to American Cases : , 
By Benjamin Rand, Esq. New York. Gould, Banks, 
& Co. 1830. pp. 508. 

This work was published in England in 1826. The author 
states his object to be * to investigate and explain the doctrine of 
presumption and presumptive evidence in their application to 
titles, and to show how far defects in titles arising from want of 
direct evidence, may be supplied by established presumptions, 
or by those which are aflForded by the particular circumstances 
of the case.' He has accordingly struck upon a branch of law 
which, in its broad and leading doctrines, is one of philosophical, 
no less than legal inquiry. Mr. Glassford, of Edinburgh, has 
undertaken more particularly to investigate this and other de- 
scriptions of evidence, philosophically, and to disclose those 
grounds of assent and belief, which are the same in law and all 
other sciences, as well as in practical affairs ; and which do not 
vary with time and place. It is to be wished that others would 
follow in the same train of mquiry, in reference, particularly, to 
the subject of evidence as a branch of the law. Though many 
of the doctrines of tlie law on the subject of presumption are 
wholly arbitrary and conventional, having no direct reference to 
VOL. V. — ^no. X. 29 
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the ordinary grounds of assent common to all mankind, yet 
many others are founded in the common moral principles, and 
are the just subjects of philosophical investigation. 

But Mr. Mathews does not m^fess to take any broad and 
scientific views of the subject of presumptive evidence, frcwn 
which he is in some degree precluded by the subject itself, 
namely, the doctrine of presumptions in respect to titles. He 
has only undertaken ^ to collect and reduce into a system, the 
authorities on the subject, which were scattered up and down in 
some hundreds of volumes f this being the first work in English 
devoted exclusively to this specific subject. 

The American editor of thb edition has collected * the cases 
which have occiorred in die American courts, wherein any of 
the doctrines or principles contained in the original text, have 
been discussed, and such English cases as have been published 
since the work came firom the press. In doing this he has gen- 
erally merely referred to the cases, without encumbering the 
edition with a recapitulation of the doctrines contained in the 
text.' 

Mr. Mathews defines presumption to be ' a principle of law, 
by which, for the furtherance and support of right, facts not 
established by positive evidence, are inferred fi*om circum- 
stances.* 

We do not see how the most ordinary and universal presump- 
tions, such, for instance, as that a person is of sane mind, that 
the obligor is of age to contract, was not under duress, and a 
long catalogue of others, can be brought within thiS/ definition. 
In firaming it, the author seemed to have in his mind circumr 
stantial evidence, the results of which, or rather the inferences 
from which, are onfy one description of presumptions. We 
accordingly meet, in the threshold, an instance of the want of com- 
prehensiveness and generalization, of which defect the subse- 
quent parts of the volume afford other examples. Thus in the 
same page, the author says, * presumptions of law are supposi- 
tions or opinions previously formed on questions of firequent 
occurrence.* According to this description a new presumption 
of law cannot be made, and if a presumption has been established 
in a case or state of facts, it will cease to be such, unless the 
case is one of firequent occurrence. And he says presumptions 
of fact * are conclusions drawn from particular circumstances.' 
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It appears to us that one can gather from this account but a very 
confused notion of presumptions. And if the books will bear 
the authdr out in this division, we think he would have done 
well to have abandoned them. 

One reason of this obscurity thrown over die general present- 
ation of die subject, is, that the author has not made a sufficiently 
broad distinction between circumstantial evidence and presump- 
tive. Mr. Glassford would have furnished him with a more 
scientific definition, who says that ' in circumstantial proof, the 
information may, and in most cases must, be communicated by 
testimony, still it is not the latter medium, but reason and deduc* 
tion, which afford the inference.' Here is a clear and charac- 
teristic description, and the principle stated is one of constant 
application, for it is applicable to almost all the suits litigated in 
the courts. ' Respecting the application of this evidence,' says 
the author just quoted, * it is to be observed that with exception 
of those questions which are determined conclusively by the 
production of a formal deed, record, or other written instrument 
of a direct kind, there are few cases into which it does not enter 
as a part or ingredient of the proof. Even the credit of express 
testimony is most frequendy, either corroborated or impaired by 
collateral circumstances ; and it is seldom diat legal questions 
are so simple in their nature, or explained by such unequivocal 
and decisive parol evidence, as to be quite independent of this 
help.' 

Such is Mr. Glassford's account of circumstantial evidence, 
which answers nearly enough to Mr. Mathews's definition of 
presumption of facts, and yet presumptions and circumstantial 
evidence certamly ought to be distinguished fix^m each other in the 
definitions and divisions of an elementary treatise. As to this 
distinction of one from the other, we would again quote from the 
same author, who says that * at first view it may seem that diis 
kind of evidence [circumstantial] does not difier from diat 
which was last considered, [presunaptions] and in some respects 
they are indeed nearly allied ; both being of an indirect nature, 
and both so far secondary, that they are not admissible, when 
positive proof can be obtained. Yet there is a real difierence 
between diem in the ground and quality of the evidence. For 
circumstantial proof, though it is not direct, establishes, never- 
theless, the truth of the particular case where it is used, and 
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OHuiects the facts which are investigated, with the party or legal 
right in question. Presumptions, on the other hand, are con- 
clusions drawn without regard to the circumstances of' an indi- 
vidual, case ; and sometimes, though not necessarily, are 'inde- 
pendent of any proof respecting even the implied will or motives 
of a party. They are conclusions of a general nature ; or such 
as, being conformable to what most frequently happens under 
the circumstances which we have evidence of the fact, are 
applied to cases where the same situation occurs, but in which 
we have no evidence, either direct or indirect, of the particular 
fact. They are inferences drawn from tiiat which takes place 
m the great majority of instances.' 

This is a clear and comprehensive description of pesump- 
tions, and if Mr. Matiiews had quoted it, verbatim, he would 
certainly have introduced his subject more satisfactorily to his 
-readers. Mr. Glassford derived his broad and scientific gen- 
eral views of die subject, from the commentators on the civil 
law, to which he was led professionally ; that law being, to many 
purposes, the common law of Scotiand. And if the English 
and our own common lawyers would resort to the same im- 
mense magazine of scientific and philosophical views of the law, 
whenever they employ themselves upon a subject of which the 
general principles are common to our law and that of the Ro- 
mans or the continental Europeans, we should have less frequent 
occasion to complain of halting principles, circumscribed views, 
and confused divisions ; and had this rule been early adopted, 
the science of the law with us, would sooner have deserved the 
name, and have earlier emerged from that chaos of learned 
detail and perplexed particulars, in which it was involved by 
the indefatigable and inexhaustible Coke and his predecessors, 
who spent their own lives, and caused thousands of their suc- 
cessors to spend theirs^ in groping their way in an ' obscure 
sojourn ' in the dark and indefinite regions of doubtful and ima- 
ginary usages and acknowledged fictions. 

The civilians make many divisions and subdivisions of pre- 
sumptions. But the substantial discriminating difference is 
always to be looked for in the comparative strength of the pre- 
sumptions, * depending upon the greater or less knowledge of 
similar cases, and the greater or less uniformity of character 
discovered between the immediate instance, and those to which 
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it has analogy, or of which it is an example.' The title is, 
therefore, like most others in the law, susceptible of division 
upon various principles, no one of which prmciples of division 
can be adopted, which will not implicate itself with the gthers. 
Hence arises the great difficulty of a methodical, scientific, and 
complete analysis of any one branch of the law, that shall com- 
prehend every particular in its proper order, and present an 
entire and harmonious system ; and the perpetual tendency to 
resort to a merely arbitrary grouping of topics in confused 
masses, cases containing, perhaps, all the law upon the par- 
ticular subject, but as difficult to find without the help of a minute 
alphabetical index, as it is to divine that part of the law which is 
said still to rest * in the breast of the judge, or in nvhibusJ The 
analysis and division, so essential in the composition of element- 
ary treatises, whereby the refractory and mutually repellant 
materials, tending strongly in diverse directions, to different and 
opposite systems of arrangement, are subdued into a system, in 
which both a scientific and technical disposition are necessarily 
blended, and are adjusted into such a relation that each part 
illustrates or explains another, — are high exercises of a masterly 
mind. The talent of arranging and distributing the perplexed 
materials of almost every title of the law, depends more upon 
the innate intellectual capacity and general habits of thinking and 
invention, than upon any course of reading or strength of mem- 
ory. The mind, instead of being assisted, in this respect, by 
the multitude of particular facts, instances, or doctrines stored 
in the memory, seemS) with some eminent exceptions, especially 
that of Lord Bacon, rather to be confused and obstructed in its 
powers of analysis and generalization. The very knowledge, 
therefore, which in one respect qualifies an author to make an 
elementary ireatbe, is very apt to disqualify him in another, 
and not the least important. Thus it often happens, and not 
the least frequently in the law, that the most eminent for learn- 
ing, are the least so for science. Chief Justice Holt is one 
of the most distinguished among our law worthies, for scientific 
comprehensiveness of views, united with minute and exact learn- 
ing ; and the more formal and less fertile, penetrating, and per- 
vading mind of Blackstone, was partly indebted to Holt for the 
general arrangement of subjects to which the Commentaries owe 
their just, and we may even say beautiful proportions of structure. 
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But, -— not to forget Mr. Mathews, — his division of presump- 
tions ah-eady menticmed, into those of law and fact, which he found 
ready supplied to his hands, and current in the books, is about 
as obscure and unsatisfactory to us, we will have the temerity to 
confess, as the distinctions which the law attempts, or we should 
perhaps rather say formerly attempted, to make, in respect to 
latent and patent ambiguities. What is the precise distmguish- 
ing meaning of presumption of law 9 Is it a presumption made 
by the law ? What presumption is not so made ? All presump- 
tions are made by the law. Here, then, b no distinction. Is 
the distinction then in the thing presumed? Not at all. A 
presumption of a legal principle was never heard of. It is a 
legal principle or doctrine, whereby we make the presumption, 
but the thing presumed is universally a fact. When the law 
presumes that the death was not occasioned by a wound inflicted 
more than a year and a day previously, it is a fact that b pre- 
sumed ; and it is presumed upon an established principle or 
doctrine, applicable to every fact of that class. Both classes, 
then, as well of law as fact, are presumptions of fact. 

If we seek for a distinction in the kinds or classes of facts 
presumed, we shall be equally at fault. No such discrimmation 
was ever attempted, and the first glance at a catalogue of pre- 
sumptions, would show its futility. Both classes, then, if classes 
they may be called, are not only presumptions of factsj but also 
of the same kmds of facts. 

Fmding no light upon this division in Mr. Mathews, we look- 
ed into Mr. Glassford, as beiog the most likely either to illustrate 
or reject it. But he neither rejects it nor marks any definite dis- 
crimination. ' Presumptions are distinguished,' he says, ^into 
those of law and those of fact, and although it is true that some 
of those appear to be more peculiarly than others the creation 
of positive law, it is certain that aU of them are foimded at 
bottom on the principles of reason, and have no other ground.' 
If this had been said in the time of Henry VTII. or Elizabeth, 
it might perhaps have thrown some light upon the subject; but 
as Lord Coke has said, since those times, that the common law 
itself, including, of course, presumptions of law as well as those 
of fact, whatever the distinction may be, was * the perfection of 
reason,' this commendation of presumptions of both sorts, comes 
a century and a half too late to aflford any light upon the subject 
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It Is, in short, one of those insignificant generalities, which are 
often admired and spun out into whole chapters, in the specu- 
lative sciences, but which, however profound and edifying they 
may be in loose theories, make but an indifferent figure in a 
book of law; where their only use is to serve as a signal to the 
reader that the writer .has forgotten his subject, oris bewildered 
in it. 

The only distinction hinted at, and this is only hinted at, by 
Mr. Glassford, is, that a presumption of law is one established by 
statute. But this distinction is not recognised in our law books* 
The only one that we are able to make, of what are called pre- 
sumptions of law, fix)m those of fact, is that the former are made 
upon an established, well known rule. If they are established 
by statute, they are conclusive, as, for instance, the registry of a 
deed in pursuance of our statutes, is notice to aU claimants that 
the conveyance has been made, and such notice cannot be dis- 
proved, or this evidence of it rebutted, though no person, except 
the parties, the officer who took the acknowledgment, and the 
register, ever saw or heard of the deed. But of other legal 
presumptions, some msgr be rebutted by parol evidence, while 
others are not allowed to be called in question at all. Some are 
not permitted to be contradicted at one time, as formerly, in 
Coke's time, access of the husband, if within the four seas, at 
any time during the gestation, was conclusively presumed, in 
case of the wife's pregnancy, although it might be proved that 
he was, durmg the whole period in question, shut up in a prison 
a hundred mSes fi'om his wife ; and then, at another time, in a 
similar state of facts, the presumption may be rebutted by tes* 
timony, as is now permitted in the case just put. And again^ 
the force of the evidence required, in order to rebut a presump- 
tion, is in difi!erent cases adjusted to the supposed force of the 
presumption,— as in the present state of the law, the force of 
the presumption arising fi'om the limitation of a debt by simple 
contract, is not rebutted by an acknowledgment that it never has 
been paid, or the ofifer to compromise, but is rebutted by a new 
promise. And by our law a new verbal promise is sufficient to 
rebut the presumption of payment of money due on a written 
contract, whereas by the recent British statute, it requires a new 
promise in writing to rebut the presumption. 

In regard to presumptions arising on statutes, agam, some are 



Digiti; 



ized by Google 



236 Mathews an Presumptions. [April, 

direct enactments, others are indirectly inferred from. statutes. 
Thus it has been contended that the utmost period of legal 
memory, in reference to the quietbg of titles by presumption, 
instead of referring to the third of September, 1180, the day 
of the coronation of Richard I., should have been fixed at sixty 
years, in reference to the limitation of real actions by statute. 
It would not, therefore, be easy to discriminate the presumptions 
arising on statutes, from those having a dififerent origin ; for in 
such a case as the one just stated, it would not be easy to say 
whether the presiunption arose from the statute or not. 

If, therefore, we were at liberty to make the division hinted at 
by Mr. Glassford, there would be divers reasons to the contrary ; 
for the two classes of presumptions would not be distinguished 
by any characteristic, excepting their origin ; it would be diffi- 
cult, if not impracticable, to make the distinction in many 
instances, and it would not elucidate the subject in the least, if 
it were made, as it would be merely an arbitrary classification. 

We accordingly come to the conclusion, that the author ought 
to have discarded this distinction, or have passed over it very 
lightly without adopting it ; and certainly without making it the 
ground of the two great divisions of his treatise. 

Presumptions then might be divided and distributed, according 
to origin, and the reasons upon which they are founded, which 
would be a very difficult and not very instructive distribution. 

They might be classed according to the force of the pre- 
sumption, beginning with those which are conclusive, and de- 
scending successively through the various grades, according to 
the difierent degrees of strength and directness of the testimony 
requisite to rebut them. Thus it is always presumed that a man 
has not made the contract, upon which another attempts to 
charge him ; and the party proposmg to enforce it, must prove 
that it was made, or must prove its execution, if in writing ; the 
statute of frauds has made this presumption much stronger in 
some cases than it is held to be in others. So it is presumed 
that a man has conformed to the law, insomuch that in Rex 
V. Hawkins, 10 East, 211, upon the question whether a person 
had qualified himself for becoming alderman of a borough, 
by taking the sacrament within a year before the election, 
according to the provisions of the statute, it was held that he 
must be taken to have qualified himself, on the ground that every 



Digiti; 



ized by Google 



1831.] Mathews an Presumptions. 237 

one must be presumed to have conformed to the law, the con- 
trary not appearing, though this was a case in which it would 
have been somewhat difficult to prove the contrary. But this 
presumption of a conformity to the law, is of very different force 
in respect to different laws ; for the law requires a much stronger 
evidence of murder than of a petty larceny, or of the selling of 
spirituous liquors without a license. But this mode of distributing 
the subject, in reference to the force of the presumption, would, 
perhaps, on a closer inspection, be found to be attended with 
some difficulties in the details. It would, however, at least have 
one recommendation ; it would be complete, or, as the logicians 
say,, exhaust the subject* 

The more convenient mode of distribution is, perhaps, that 
adopted by Mr. Mathews, in the subjects of his chapters, namely, 
in reference to the particular subjects to which the presumptions 
relate ; as those relating to the exoneration of estates from 
charges or incumbrances ; those relating to the beneficial owner- 
ship of estates, as where one person takes a conveyance for 
another's benefit, &c. This is certainly the most easy and con- 
venient general distribution for the author. But then it amounts 
only to taking parts of chapters out of the title of evidence, 
without any material diversity in the mode of presenting the 
subjects. As he has divided his work into two parts, the first 
on presumptions of law, the latter on those of fact, which, as we 
have already intimated do not seem to us to admit of any marked 
and characteristic distinction, and as the subdivisions again do 
not seem to have any subordination and mutual dependence, 
the merit of the work seems to rest mostly in the details ; and, 
in this case, as in others, the alphabetical index must supply the 
deficiencies in the execution. 

A more questionable title is rarely to be met with, than that 
of the second chapter . of this work, namely, * miscellaneous 
instances ' of presumptions of law. It is an appendix, or col- 
lection of notes and illustrations, to the first chapter, in which 
a general view is taken of the subject, and presumptions are there 
stated to rest on one of the following grounds, viz. ' the laws of 
nature ; the first principles of justice ; the nature and general 
incidents of property ; the innate principles of self-interest; the 
dictates of prudence and discretion ; the policy of the law ; 
and the motive or intention determining particular actions.' A 
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sufficientlj unsatbfactory account of the origin of presumptions 
of law ; not that they may not aU rest upon one or another of' 
these grounds, but the division is so indefinite and obscure, that 
it is quite impossible to divine what examples are likely to fall 
into each class. If the enigma were given out, to explain what 
it is that rests on one of the several grounds above stated, we 
doubt whether one of all the learned and ingenious persons in 
the country, would discover the true answer to be, * a pre- 
sumption of law.^ 

The ' miscellaneous instances ' do not elucidate the subject. 
First, we meet with the maxim of the civil law, * Semd fiiri- 
bundus, semper furibundus^ prtesumitur^^ which the author 
seems to consider as resting on the laws of nature, a circum- 
stance certainly much in favor of the maxim, but then, so many 
things rest on this ground, that it is not a very distinguishmg 
characteristic. 

Under the next head of presiunptions resting on natural 
justice, the instance given is, that a child bom in wedlock is 
legitimate, a maxim that, as we have noticed, could only be 
rebutted in the times of Lord Coke, by proof of the absence of 
the husband from the realm during the whole period of gesta- 
tion. But this conformity of a doctrine to the principles of 
natural justice, is, or at least ought to be, common to so many 
other presumptions, that it is quite an indifferent characteristic 
of a class. Under the same division are comprehended the 
maxims that honesty and obedience to the law are always pre- 
sumed until a fraud or offence is proved. 

Among the maxims referred to * the nature and incidents of 
property,' is the one that the right of property is with the pos- 
session ; and with this right, all others are presumed, that are 
essential to the use of the thing possessed. But this division is 
as clumsy as the others, for the presumptions respecting property 
no more rest upon its nature and incidents, than those relating 
to the person or to personal liberty, or to any thing else, are 
grounded on * the nature and incidents ' of the subject to which 
they relate, and indeed it would be somewhat singular if they 
related especially to those of another subject. Another pre- 
sumption referred to this head, is the one that the owners of 
land on the side of a highway, are, prima fade^ presumed to 
own to the centre of the road, just as the owner of one bank of 
a river is presumed to own to xheflum aquce. 
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The next general class is better distinguished on the ground 
of self-interest, it being presumed that an advantageous offer has 
not been rejected ; and accordingly the law supposes that a 
donee, grantee, or devisee, accepts the gift, grant, or devise. 

Another class of presumptions is said to be founded upon the 
supposed prudence and discretion of people ; as the signing, 
sealing, and delivery of instruments found in the hands of the 
obligee, are said to be presumed, as it does not consist with the 
assumed prudence of the obligor, that a deed should otherwise 
have come mto the hands of the obligee. It will strike the 
reader that the author is here giving credit to a confidence which 
the law has in the prudence of the man, for a presumption 
which the law does not admit, namely, the signing. 

'•It may,' says the author, * perhaps be thought difficult to 
imagine a case in which it can be necessary to presume the act 
of signing, except, indeed, where an instrument is mutilated in 
the place which the signature usually occupies ; or where the 
instrument itself is lost. But andther presents itself in the 
instance of a deed, the attestation endorsed on which records 
only the facts of sealing and delivery ; for here, as may be per- 
ceived, a possible ground is afforded to doubt the correctness of the 
execution. To doubts, however, arising from this ciicumstance, 
no importance whatever is attached ; reason and probability alike 
avouching the maxim, omnia prcesumuntur recte et solenniter esse 
acta, donee probetur in contrarium; and consequently herewith in 
a case where the point was whether a power, to the exercise of 
which signing and sealing were required, but not an attestation 
to those acts, was well executed, the word signed (though in 
the body of tlie instrument, the deed was stated to be signed by 
the party in the presence of the witnesses according to the 
power) being omitted in the attestation ; Lord Eldon, upon the 
question, whether, after execution, it ought to be taken, that the 
donee of the power did sign in the presence of the witnesses 
attesting the sealing and delivery, said, there would be a mis- 
carriage in a judge directing a jury, if that fact was found, not 
to presume that the deed was signed in presence of the same 
witnesses as it professed to be. The attestation, in that case, 
therefore, his lordship added, was good. M^Quean v. Farquhar, 
11 Ves. 467. In the late case of Rist v. Hobson, 1 Sim. U 
Stu. 543, a demurrer to a bill for specific performance of an 
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agreement, because the bill did not allege the agreement to be 
signed, was overruled. The signature was presumed.' p. 38, 
and note. 

The author cites, as an instance of the same class, the doc- 
trine laid down by Lord Mansfield in Taylor v. Horde, which 
is now a well established doctrine, that if two deeds bear date 
the same day, and are manifestly but one agreement, that shall 
be presumed to be executed first, the first execution of which 
supports the evident intention of the parties. 

So where the attesting witnesses to a will devising land, and 
consisting of several sheets, see only the last sheet, or that on 
which they subscribe their names ; the rule is, until the contrary 
is proved, to intend all the sheets to have been in the room 
where the witnesses were assembled. Bond v. Seawell, 3 Binrr. 
1773. S. C. 1 Bl. Rep. 407. 

On the same principle, interlineations, which, if made after 
the execution of the deed would vitiate it, or at least be nu- 
gatory, will be presumed to be made before the execution and 
delivery, until the contrary is shown. Trowell r. Castle, 1 
Keb. 52 ; Glanville, v. Pain, Barnard. 19. And the editor 
refers to Bishop v. Chambre, 1 Mood. & Walk. 116; Hefiel- 
finger v. Shute, 16 Serg. fc Rawle, 44. And such is the intend- 
ment, not only where the insertions supply an evident defect, 
but, also, where the matter introduced is clearly of a second or 
posterior determination; as where the interlineation was to 
enlarge a power, it was held, in the absence of proof to the con- 
trary, that the interlineation should be considered as made before 
the execution. Fitzgerald r. Fauconberg, Fitzgib. 204. To 
which instance the editor adds, that the erasure of the names of 
subscribing witnesses is presumed to have been done before 
execution; Wickes v. Caulk, 6 Har. fc Johns. 41, as well as 
any other erasure ; Provost v. Gratz, 1 Pet. C. C. R. 364 ; but 
refers to Cumberland Bank v. Hall, 1 Hals. 215, as raising a 
doubt. 

We then come to presumptions said to be founded upon the 
policy of the law, which appears to us to be a very slender 
ground, upon which, either to found a class of presumptions or 
decide a case. The policy of the law : — What more indefinite 
reason could possibly be given for a doctrine or a judgment ? It 
win apply to one doctrine or opinion almost as well as to another. 
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We would not, however, by any means imply that all the doc- 
trines for '^ich this reason is given, are questionable ; but we 
should think that any one for which no better reason can be 
given, ought to be very carefully scrutinized. The author gives 
as instances under this class, the presumption in favor of cross- 
remainders, where land is devised between two persons as tenants 
in common, in tail, and the contrary when between more than 
two ; and tliat money borrowed by husband and wife, on the 
wife's estate, is appropriated exclusively by the husband. For 
the presumptions respecting cross remainders, the author cites a 
much more satisfactory reason than the policy of the law, from 
Lord Mansfield ; Cowp. 800, and from 2 East 48, n. Holmes 
V. Meynel, T. Jones 172, T. Raymond 452 ; to which he adds 
a definite and intelligible reason himself, all which are not helped 
in the slightest degree by referring them to the policy of the law. 
And so in respect to the presumption of the application of money 
borrowed on the wife's estate, he also gives the reason, which no 
doubt has occurred to the reader, that the money, being under 
the husband's power, is applied by him for his own use ; and 
cites Kinnoul v. Money, 3 Swans. 206. n. 

We have now passed all that part of the work, which may be 
more particularly described as general and analytical, in which, 
as we have seen, the author cannot extricate himself from the 
instances and particulars, and rise to any comprehensive and 
characteristic classifications. In the part, which follows, where 
the business is the following out of particular propositions found 
in the books, he is more successful. But the reader always has 
before him only the particular case, without any glimpses of its 
relations and bearings as being any part of a system. To a 
mere reader, therefore, the work is tedious. But the particular 
questions appear to be well treated, and Mr. Rand's notes of 
the American and the subsequent English decisions, appear to 
be leslmedly and faithfully made, and give a great additional 
value to the volume. Though we confess we should have much 
preferred that he should have entirely remodelled the work, or 
rather made a new one, selecting and arranging the materials 
with a better adaptation to the law and practice prevailing in the 
United States in relation to titles. But until such a work shall 
be produced, the present one will be found useful to members 
of the profession. 
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It would not be mteresting to our readers to go through, in 
detail, with the subjects treated in this work, but for the purpose 
of enabling them to judge whether it is one suited to their wants, 
we will give a hasty glance at the several subjects, the first of 
\d)ich is the discharge of incumbrances by a tenant for life, 
who is presumed not to discharge them for the benefit of the 
estate, and who accordingly, by discharging them, puts himself 
m the place of the former incumbrancer, and becomes an in- 
cumbrancer himself; and such we understand the law to be in 
the United States ; whereas, a tenant in tail, according to the 
law in England, is presumed to discharge incumbrances for the 
benefit of the estate. 

The subject of beneficial ownership, is next considered, where 
an estate purchased by one, b conveyed to another, and where 
a purchase is made by two, and conveyed to them as joint- 
tenants. The first case is one of some interest in the United 
States, the questions arising in the second, are of very rare 
occurrence in our practice. 

The chapter relating to the performance and presumed satis- 
faction of covenants in family settlements has very rare applica- 
tion in this country. Those relating to the presumed satisfac- 
tion of legacies and portions, and the ademption of legacies, and 
to double legacies, are more adapted to our laws. That respect- 
ing the right of executors to the residuary estate, is rendered 
inapplicable, by the modifications of the EngUsh law, introduced 
by our statutes and usages. 

Under the division of presumptions of fact, the author treats 
of questions which come more direcdy under the tide of evidence. 
The various branches and applications of the statutes of limita- 
tions in reference to tides to real estates, occupy a great deal of 
space in this part of the work, in which the presumptions of 
grants, surrenders, assurances, and dedications, and the satisfac- 
tion of judgments, mortgage annuities, and other liens, form the 
leading topics. The subject of the last chapter, is the presumed 
waiver of rights by neglecting to claim or enforce them. 
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ART. II.— NOTES ON MORTGAGES IN CUBA. 

The extensive commercial intercourse between the United 
States and the island of Cuba, brings many American merchants 
to be interested in estates in Cuba, and most frequently from 
necessity, a mortgage or conveyance of an estate in that island 
being sometimes the only security or satisfaction that can be 
obtained for demands. Some general information relating to 
the titles to real estate there, may, therefore, be practically 
useful, both to members of the profession who may be consulted 
in regard to such titles, and to persons who may be interested 
in them. It is thought, also, that the subject will, in itself, be 
not without interest to the profession generally^ 

The following minutes are necessarily very imperfect, as they 
are nothing more than the notes of a consultation, through an 
interpreter, with two distinguished jurisconsults of Havana, de- 
scribed in the minutes as Don N. and Dr. A. Tlie names of 
the jurisconsults are not given, because the minutes may not do 
them full justice ; but they are believed to be sufficiently accu- 
rate to give such an outline of titles by mortgage in the island, as 
will afford general information that may be useful, without lead- 
ing the reader mto any important mistake. 

Minutes relating to the eooecution and registry of deeds of con- 
veyance^ to mortgages and other incumbrances on estates^ and 
incidents to titles^ in Cuba. 

A conveyance of real estate is made by a public instrument 
executed before an escribano^ or notary public, who drafts the 
instrument usually ; and, as a public officer or magistrate, au- 
thenticates the execution. There are, in the Havana, ten nota- 
ries, (called public) which number may be enlarged at the 
pleasure of the government, but custom limits the number of 
public officers of this description to ten, and this limitation is 
respected, as the office is private property and sold by each 
proprietor when he quits it, as a farm or any other private pro- 
perty, the market price bemg from four to six thousand dollars. 
And to prevent a vacancy, each notary has constantly in nomi- 
nation a successor, approved by the government, and who 
succeeds to the office in case of the decease of the incumbent. 
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This nomination is renewed every month. There is a notary^ 
also attached to every tribunal in the place, of which there are 
many, and these notaries execute and authenticate and record 
every conveyance made by the decrees of their respective tri- 
bunals, or wherever the title or possession is determined by 
process or proceedings in such tribunals ; and many of them 
have jurisdiction of suits relating to real estate ; a priest, for 
instance, or any one belonging to the military, and so, many 
others, are privileged to be sued in their own tribunals only, and 
they may bring suits in them. Besides the notaries in the towns, 
of which every one has a number, according to its size, there is 
one in every considerable village of the island. Each escribano*s 
office is an office of record or registry of conveyances, and a 
conveyance of any estate in any part of the bland may be made 
and authenticated before, and recorded in, the office of any 
escribano in any part of the island, however remote from the 
estate or the place or places of residence of the parties to it. 
If a conveyance be made abroad, it must be registered in one 
of these offices in the island. In cases of absolute convey- 
ances, this registry is that sort of notice to all the world, and the 
only one that seems to be known here, which is equivalent to a 
record in the registry of deeds in the United States. But to 
guard against subsequent conveyances, after a bona fide sale and 
conveyance, the party making it is liable to a criminal prose- 
cution. 

There is also in every jurisdiction in the island, a registry of 
mortgages and of all except implied incumbrances, such as the 
wife's right, in certain cases, and the rights and claims of persons 
working upon the estate by contract, or supplying materials, 
clothes, provisions, or other necessaries for carrying on the estate. 
All other incumbrances, such as mortgages and attachments of 
the estate or crops, must, in order to give notice to subsequent 
incumbrancers and purchasers, be recorded in the registry of 
the jurisdiction in which the estate lies. In case the mortgage 
is made in the island, it is valid, and has the preference against 
any subsequent mortgage, if it is recorded within six days after 
the time of the execution, though such subsequent mortgage 
should be made and recorded the day after the date of the first. 
But in case of the mortgage being made abroad, there is no 
specific time limited within which it must be recorded in order 
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to give it priority, to any subsequent mortgage, though recorded 
first. As well as I can understand the replies, it seems, if the 
mortgagee, in an instrument made abroad, uses due diligence, 
and gets his mortgage recorded in the proper office within a 
reasonable time, it has priority to any subsequent mortgage, 
though such subsequent mortgage sliould be first recorded. 

Parties may make an agreement respecting the sale or mort- 
gage of an estate, without the intervention of a notary, and this 
agreement, tliough merely verbal, will be enforced, and a specific 
execution decreed, where the consideration, terms, and con- 
ditions, are sufficiently definite. In regard to contracts by 
minors, fee, the civil law governs. But although the agreement 
for a conveyance is good, without the intervention of a notary, 
yet the conveyance or mortgage, if made in the island, is always 
in practice made before a notary ; and no notary is permitted to 
make a conveyance until he has a certificate from the collector 
that the alcavala has been paid, and also a certificate from the 
proper registry of mortgages, of all the mortgages and incum- 
brances recorded in the office. The alcavala on the transfer of 
a plantation, is six per cent, on the price or value, deducting 
three hundred and fifty dollars for each slave, no alcavala being 
payable in this case upon the slaves. I use the term conveyance 
as meaning an absolute transfer, in distinction from a mortgage. 

In making the conveyance, the escribano always recites, in 
the instrument of conveyance, all the mortgages and incumbran- 
ces certified from the registry of mortgages, so that every deed 
shows of itself, the mcumbrances existing on the estate at the 
time; excepting the implied incumbrances, or rather those 
arising by operation of law, and excepting those also which may 
have been recently made, and the legal time for registering 
which, to give them priority, may not have then expired. Three 
witnesses to a deed are usually necessary, and Jive are requisite, 
if either party is blind. When a party cannot write, a witness 
usually writes his name for him. The escribano recites the 
names of the witnesses in the body of the instrument ; they do 
not write their own names upon it. 

In respect to capacity to hold estates, foreigners are under no 
disability, they even have some privileges and preferences, if 
they settle in the island. But in case of their residing abroad, 
no condition or restriction is annexed to their title. And they 
may receive a conveyance of an estate, 3i5?^,e5?^(5?"^^3^ ^^ 
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again, without ever axnmg to the island. And a conveyance 
made before any notary public or other magistrate, b sufficient ; 
a certificate of the Spanish consul being produced to prove the 
official character of the magistrate. But a mortgage made 
abroad must be registered in the proper registry of mor^ages 
here, and a conveyance in fee made abroad, must be registered 
with some escribano here ; and for this purpose the certificales 
produced as aforesaid. Except in the circumstance of registry, 
there is, in general, no distmction between the formalities requi- 
site in mortgages and absolute conveyances. 

In regard to the registry of mortgages, the imperfect topo- 
graphy of the country makes it doubtful in regard to some estates, 
in what jurisdiction they lie, and in such cases, it is safest to re* 
gister in the two registries in respect to which the doubt e^sts, 
and certificates are obtained fix>m both registries by the escribano 
when he makes a conveyance. 

No alcavala is paid in case of mortgage. 

A mortgage is valid against the party making it, though not 
registered, but not entitled to priority unless registered. The 
law being the same in this respect here and in the United States. 

In regard to the remedy upon a mortgage, if the mortgager 
does not pay the money according to agreement, the mortgs^ee 
applies to the tribunal, when notice is given to the mortgager to 
appear and allege reasons against the sale of the estate, validitjr 
of the claim, &c. He has ten days for giving these reasons ; 
if any such are given, the petitioner (mortgagee) has as long to 
answer. The first thing to be settled, is the amount due, and 
if this depends on the state of the account between the parties, 
the case assumes the form of an action of account, and the 
proverb here is that an action of account descends to the grand- 
children. If during the trial there is cause to doubt the good 
faith of the mortgager, and an allegation that he will remove the 
crops, or any thing else from the estate, the court will appomt a 
veedor [overseer] to see that nothing is removed firom the estate, 
or if there is ground to apprehend dilapidation of the estate, the 
mortgager being unable otherwise to satisfy the debt, the court 
will take the estate under its particular management and super- 
intendence, makmg the manager directly answerable to itself. 
But these measures are expensive and wasteful, and rarely 
(almost never) resorted to ; as they would soon consume the 
whole value in controversy. 
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The amount being determined, execution goes to the aJguazUj 
(sheriff) and if the money is not paid in three days, experts 
or appraisers are appointed, one by the mortgagee and one by 
the mortgager (within twenty-four hours after notice) and if they 
do not agree in the valuation of the estate, another is appointed 
by the tribunal. If the debtor neglects to appoint within twenty- 
four hours, the one appointed by the creditor proceeds to value. 
The valuation being made known to the court by the alguazU^ 
the estate is offered for sale by advertisement, and at the end of 
thirty days, a public sale is had ; when, if more than two thirds 
of the valuation is bid, the estate is sold to the person making 
the highest offer, to whom the conveyance is made by the escri- 
hano of the court, in pursuance of the decree of the court, the 
act of the debtor (as I understand the replies) not being neces- 
sary. An otkv exceeding two thirds the amount of the valuation, 
is ipso facto a sale to the person making the offer, in case of its 
being the highest. It seems the person bidding has a short 
grace within which to retract his offer. Unless he retracts 
it within this grace, whatever it is, the sale is absolute, and his 
contract for the purchase b complete, and he may be coerced 
to fulfilment on his part. 

In case of fi'aud or mistake in the valuation, the debtor may 
petition to have it set aside, but applications of this sort must be 
made before the sale, and the court will not grant them unless 
the grounds are very strong. Such applications are very rare 
and scarcely known. If no sale is made within the thirty days, 
for defect of an offer exceeding two thirds the amount of the 
valuation, the estate may be advertised anew ; and so a third 
time, &c. until two thirds of the valuation is offered. Or the 
creditor may apply to the court for a new valuation, on the 
ground of its being too high, and a third valuation may be per- 
mitted on the same ground. But another valuation will not be 
granted on this ground, the revaluations for this reason being 
limited to two by custom, and it is not frequent to have revalua- 
tions. But in case of fire, or other casualty reducing the value 
of the estate, after the valuation and before the sale, a new 
valuation might be granted at the discretion of the court. 

In making ofters for the estate, m cases of this description of 
sale, it is not necessary to offer money, specific offers may be 
made ; for example, to the amount of the debt due to the mort- 
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gagee, the person proposing to purchase may agree with him on 
the terms and mode of payment ; and whatever agreement may 
be made with him, the whole amount of his debt will be included 
m the estimate, in making up the oSdr of two thirds of the valu- 
ation. So also of subsequent incumbrancers, the person making 
an oflfer may agree with them upon such terms as he can, and 
the whole amount of their incumbrances will be included towards 
making up the two thirds. So specific offers may be made for 
the excess of the offer over such incumbrance. A sale cannot 
be made for less than two thirds of the amount of the valuation. 
It is in the discretion of the tribunal to admit offers of any thing 
else tlian money, and offers of any thing else seem to be made, 
in most cases at least, in pursuance of the agreement of the 
parties interested, I infer from the replies on this head, that 
where the mortgagee is the party concerned in the offer, the 
offer to release a debt due to him from the mortgager, is as 
good as money. 

Sales of estates under mortgages are very frequent ; many 
estates are held under titles so acquired, and it is considered to 
be a very safe and good description of tide. Don N. recollects 
but one instance of a title so acquired being disputed, and that 
was a case of minors, at the time of the sale, who made ap- 
plication to the court, after coming of age, to have it set aside. 
He also mentions one case of an appeal ; but it seems the judg- 
ment of the court was executed notwithstanding the appeal, and 
the purchaser put in possession of the estate, and the purchase 
money retained, subject to the order of the court, until the 
appeal was determined. Don N. says if the title of the purchaser 
should be defeated through any defect in the proceedings, the 
tribunal itself will be answerable ; but I do not perceive that 
much reliance can be placed upon this responsibility. In case 
of the sale being set aside at the application of the minors after 
coming of age, the purchaser under the sale recovered back the 
money from the parties who had received it. The first, second, 
and third mortgagees may join in proceedings for a sale, in which 
ease they have a joint voice in the appointment of appraisers, &lc. 

Tacit, or implied incumbrances, or what we should call in- 
cumbrances by operation of law, are, 1st. debts due to the 
government ; 2d. the amount of the wife's portion at the time 
of marriage, or what may have been received afterwards by the 
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husband on her account (dote) ; 3d. funds of minors, &^. held 
by the proprietor in trust, as guardian; and 4th. wages of 
manager, mayoralsj and debts for the requisite supplies for the 
estate, as of building materials, clothes for the people, provisions. 
Whether the property of the wife, coming to her after a mort- 
gage is made, will give priority to her claim over that of the 
mortgagee, in case of her property going to the husband's use, 
I do not understand. This preference of the wife's claim to 
the amount of her dote^ is not admitted, unless her property has 
come to the husband's use, nor is it admitted to the prejudice 
of the mortgagee, when the husband has other property to 
satisfy it. 

I do not understand that any other debts due to the government 
have a preference in the case of the sale of an estate, except 
the alcavala on the sale. At any rate, the certificates from the 
collector setdes the amount of such claim, and the escribano does 
not make a conveyance until this amount is satisfied. In case 
of an evasion of the alcavala by the parties, both purchaser and 
seller become liable to the government in four times the amount 
of the alcavala. 

I do not understand whether funds received in trust for minors 
after a mortgage is made, are entided to a priority over the 
mortgage. Nor do I understand which among these claims, or 
tacit incumbrances, are preferred. 

Dr. A. says that only die growing crops are pledged for supplies 
to the estate ; I could not learn from Dr. A. whether these last 
claims, (for supplies, wages, &c.) may be included in the amount 
to make two thirds of the value of the estate, in estimating the 
amount for which it is sold under a process upon a mortgage. 
This last question will of course be determined by the court, in 
any particular instance where it is suggested to them by the 
form in which an offer is made for an estate. 

A tide may be established by prescription ; an undisputed 
possession for ten years establishes the tide absolutely against all 
claims of persons residing in the island. And a quiet possession 
of twenty years establishes the title absolutely against all persons, 
except, perhaps, persons incapable of making claim, as infants, 
&CU And in general. Dr. A., though he stated the prescription 
very distinctly in respect to residents in the island, did not think 
it so positive and absolute in the other case ; I infer, in general. 
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however, from die answers, that the two periods, of ten, and 
twenty years, nre usually considered as esudblishing a dde, and 
that persons claiming beyond those periods, must bring themselves 
clearly within some exception. 

Crops may be mortgaged distincdy from the estate, and the 
crq) may be mortgaged to one credited, and the estate to another. 
The crops may be mortgaged to any amount, and of course, for 
any number of years. And if I understand rightly, a mortgage 
of the crops does not prevent a subsequent mortgagee of the 
estate from obtaining a decree of sale of the estate, to satisfy 
his mortgage ; after the satisfaction of which, the excess of the 
price is paid over to the mortgagee of the crops, provided, of 
course, that his mortgage is registered ; so that a mortgage of 
the crops may be defeated by a subsequent mortgage of the 
esteUf to the amount of two thirds of the valuadon. But if the 
mortgage of the crops contains a stipulation not to mortgage the 
estate, and is registered, any subsequent mortgage of the estate, 
before that of the crops is sadsfied, is void. And so an agree- 
ment for such a mortgage cannot be carried into execution, during 
the existence of the mortgage on the crops contammg such a 
stipulation. 

All kinds of property, both real and personal, are subject to 
attachment m Cuba at the suit of creditors; but to make an 
attachment of an estate valid against a subsequent purchaser or 
incumbrancer, the attachment must be registered in the re^stry 
of mortgages. 

In case of the husband's decease, all his creditors are preferred 
to his widow, except to the amount of her portion or separate 
property, (dote) that is to say, the widow has no right of dower 
in our sense of the word. But still it is said that the laws here 
respect foreign laws in relation to contracts made abroad, or 
parties residing abroad. The doctrine of the lex loci contracts 
seems to be adopted here in the same force as in the United 
States, and even to have a wider operation, for, as foreigners 
are allowed to hold certain descriptions of real estate here, the 
opinion seems to be that the laws of the place erf residence of 
die parties, in relation to dower or separate property of the 
widow, will prevail, and be adopted here in disposing of the 
estate of the deceased husband. But there would be a good diBal 
of difficulty in enforcing any claim of a widow for dower out of an 
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estate scid here during the life of the husband, it seems to me, 
siiice the laws here would no doubt prefer creditors m case of 
the estate being msolvent, and this would be so far a departure 
from a strict application of the foreign law. Then, agam, the 
question would occur whether the real estate,, at the place of 
residence, was not sufficient to satisfy the claim. And again, 
in case of sale by order of court on application of a mortgagee, 
unless the wife make application for a reservation of the amount 
of her dote, but leaves the proceeds of the estate to be paid over 
to others, she forever loses her claim upon the estate and can 
make none upon the purchaser. And both the jurisconsults 
whose answers were taken, stated very distincdy and emphati- 
cally, that a sale by a tribunal would cut o£f all subsequent claim 
by the wife, either before or after the death of the husband, and 
they evidently had never heard of the claim of dower in the 
sense and construction of the English law, being made^ and 
much less, admitted in the island. But from what has been 
said already respecting the latitude in which the doctrine of the 
lex loci contractus is admitted here, it seems to be a matter of 
some little doubt, in case of a marriage and residence in a 
foreign country, how much respect would be paid in Cuba to 
the laws of the country where the parties should be married or 
reside, in determming the right of the widow to dower in estates 
possessed in fee in the island by the husband. Though there 
would be difficulties in the way of establishii^ the claim here,^ 
and administering upon a doctrine so foreiga and uncongenial to 
the laws and institutions of the place, besides the difficulty and 
expense and perplexity of maintaining any claim in the tribunals 
of the island, yet it is a claim which it is better to guard against,^ 
than to leave an estate open to it. 

In case of a foreign proprietor, his estate here will descend, 
or may be devised according to the laws respecting descent of 
lands, and the right of making devises by will in the country 
where the proprietor resided. 

No alcavala is paid on the estates of persons deceased in case 
of devise, bequest, or descent. w. p. 
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ART. III.— INSURANCE— DEDUCTION IN REPAIRS.* 

A question has lately arisen among the Insurance Companies in 
Boston, as to the mode of adjusting a partial loss on a ship when 
the old materials or a part of them have been saved. It is said 
tliat the uniform practice in Boston has been, first to deduct 
from the cost of the repairs the allowance of one third, new for 
old, and from the balance to deduct the value of the old mate- 
rials, and that the residue is the amount for which the insurers are 
liable ; and this is said to be the usage in most, if not all, of the com- 
mercial States in Europe. It appears, however, that the Supreme 
Judicial Court of Massachusetts in a late case (Brooks v. The 
Oriental Insurance Company of Salem) which is not yet reported,* 
have decided that the value of the old materials must first be 
deducted from the cost of the repairs, and the allowance of the 
one third be made only on the balance. A like decision was 
made in New York in the year 1823, 1 Cow. Rep. 265, 
Byrnes v. The National Insurance Company ; and this opinion 
was adopted as the setded law by Chief Justice Savage in the 
case of Dickey v. The New York Insurance Company, 4 Cow. 
Rep. 222, 245. Chancellor Kent, also, in his Commentaries, 
3, 283, states the law in the same way, but without citing any 
authority, other than the abovementioned case fi-om 1 Cowen^s 
Reports. 

Under these circumstances several of the Insurance Compa- 
nies in Boston have proposed to present this question anew to 
the consideration of the court; and they wish for an opinion upon 
it, considered as an open question, independently of the authority 
of any decisions or usage. 

The Boston policies, in the clause containing the enumeration 
of the perils insured against, after specifying the seas, fire, ene- 
mies, &c. add, ' and all other losses and misfortunes which have 
or shall come to the damage of the said ship, &c. to which 
assurers are liable by the rules and customs of Assurance in 
Boston.' The insurance companies therefore inquire : 

2dly. Whether this clause, coupled with the uniform practice 
or custom above mentioned, will not settle the question on all 

* The above opinion of Judge Jackson was published in the Boston Daily 
Advertiser of February 10th, 1831. 

* Since reported, 7 Pick. 259. i 



Digiti; 



ized by Google 



1831.] Insurance — Deduction in Repairs. 253 

policies effected in Boston, whatever may be the general rule 
of law. 

OPINION. 

From the sketch which 1 have seen of the opinion of the 
court in the case of Brooks v. The Oriental Insurance Com- 
pany, it does not appear whether this question was fully argued, 
and deliberately considered by the court ; or whether it was hastily 
decided as a point already settled by the two cases in New York. 
However that may have been, as the point has never been con^d- 
ered but once in the Supreme Court of Massachusetts, it is no 
proof of disrespect to present it again for a revision by the same 
court. In New York, also, it may be said to have been argued 
and considered but once only ; as in the second case the point was 
not at all discussed, but was taken for granted ; and if these 
decisions are opposed to the common usage and the opinions of 
practical men, in this country and m Europe, it ought not per- 
haps to be deemed presumptuous if the insurers attempt to obtain 
a removal of them. I presume, therefore, that the court would 
have no objection to see the question brought again before them, 
and that they would readily give it a new examination. 

When in repairing a ship her old rigging or other materials 
are replaced by new, it must generally happen that the ship is 
better than she was before the accident ; and therefore if the 
assured recovers the whole expense of the repairs he will be 
more than indemnified. If we could always ascertain exactly 
the extent to which the value of the ship was increased, we 
ought to deduct that amount from the sum paid for the repau-s,. 
and the balance (when there is no salvage) would be the real 
amount of the loss to the assured. If he receives more or less 
than that balance, he receives so much more or less than an in- 
demnity. But as it is difficult, and sometimes impossible, to 
ascertain precisely the amount of this mcrease in value, the law 
has assumed one third as the difierence in all cases between the 
new and the old materials ; and if the fact always corresponded 
with this legal presumption, I believe there would never have 
been any doubt on the question now under consideration. The 
sum which goes to increase the value of the ship, is obviously 
not paid to repair the damages caused by the perils of the sea^s ; 
that sum, therefore, should always be first deducted, and the 
re^due of the expenses is the amount of the actual loss, when 
VOL. V. — NO. x. 32 r^^^^i^ 
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there is no salvage. If there is any thmg saved from die old 
materials and sold, and the proceeds applied to pay for the 
repairs, this does not alter the proportion previously existing 
between the value of the ship before the accident, and her value 
after the repairs. If fifteen hundred dollars are expended in 
repairs, and her value is thereby increased five hundred dollars, 
it can make no difierence whether the fifteen hundred dollars is 
received fit)m one source or another ; whether part of it is de- 
rived bom the sale of the dd materials, or the \rtiole advanced 
by the assured or his agents. The allowance, therefore, on 
account of the increased value, should always be made on the 
gross amount expended for repairs. 

The proportion of one third new for old, established by law, 
however convenient and just as a rule of practice, is often very^ 
far firom the truth ; and it is, I think, by imagining and stating 
strong cases arising out of that rule, that so much obscurity and 
doubt have been thrown on the other rule, which respects the 
manner of making or deductmg the allowance. 

If, in stating a case, we take in one part of our statement, the 
increased value at one third, as established by law, and in an- 
other part we take the increased value according to the fact, as 
for example, at one sixth, it is not surprising that the result 
should appear to be incorrect and unjust. But if, as before 
observed, the fact corresponds with the presumption ; or if, in 
settling the present question, we look only to the fact, and dis- 
regard the presumption ; or, thirdly, if we adhere to the pre- 
sumption throughout tlie whole of the case, 1 believe it will 
appear that the rule which I am recommending will in every 
instance give to the assured a complete indemnity and no more. 

Let us suppose, for example, that the ship loses a cable which 
is one third worn, and which in that state is worth two hundred 
dollars; and this is immediately replaced with a new cable 
which costs three hundred dollars. The loss is two hundred 
dollars, and if the assurer pays that sum, the assured is fiilly 
indemnified. If after this payment, the old cable should be 
recovered, and taken by the assured for his own use, it is obvi- 
ous that he would receive more than an indemnity. But if the 
assurer takes it to his own account, the assured is still indemni- 
fied. He has lost nothing in consequence of the cable being 
fished up, and delivered to the assurer, and as he was indem- 
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nified before, he is not the less so now. If the cable, when thus 
restored to the assurer, is still worth two hundred dollars, the 
latter will have lost nothing ; and this is as it should be, because 
in the events which have happened there has been no loss. If 
h had been recovered in like manner and restored uninjured to 
the assured before the purchase of the new cable, it is obvious 
that he would have sustained no loss ; and it does not alter the 
amount of the actual damage sustained by the ship, whether the 
cable is thus recovered before, or after an adjustment of the loss. 
So if the cable, instead of being slipped, had parted in a storm, 
so that when recovered it was worth only half of what it was 
before, say one hundred doDars ; the assurer having paid the 
two hundred dollars towards the cost of the new cable, would be 
entitled to the one hundred dollars for \rfiich the old cable was 
sold, or else the assured would receiv^ more than an indemnity. 
Then suppose in this latter case that the old cable had been 
recovered and sold by the assured before purchasing the new 
cable, it would make no difference in the amount of his actual 
loss, nor in the sum due from the assurer. He would still have 
(^ before) a new cable, worth one hundred dollars more than 
his old one ; and he would receive two hundred doDars for the 
loss of that old one ; and the assurer in both cases ought to pay 
eventually but one hundred dollars, which is the actual amount 
of the loss. It is then evident that when the fact corresponds 
with the legal presumption, and the value of the old materials at 
the time of the accident is exacdy two thirds that of the new, 
the allowance of new for old should be made from the whole 
cost of the repairs, and the proceeds of the old materials should 
be deducted from the balance, in order to give to the assured an 
exact indemnity, and no more. 

We shall find diat this rule will lead to the same result, what- 
ever may be the proportion between the value of the old and the 
new materials, provided that value be estimated alike in every 
stage of the adjustment. Suppose, for example, that the cable 
is half worn at the time of its loss, and is then wordi one hun- 
dred and fifty dollars, and that it is replaced with a new one 
worth three hundred dollars. The loss to the assured is obvi- 
ously one hundred and fifty dollars, and if it were not for the 
rule as to the one third, the assurer woidd pay one hundred and 
fifty dollars, and the assured would be fiilly indemnified. If the 
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the old cable was afterwards recovered, and the assurer should 
take it, or the proceeds of the sale of it, the assured would still 
remain fully indemnified. So if the old cable at the time of the 
loss had been only one sixth worn, and worth two hundred and 
fifty dollars, and it had been replaced with a new one worth 
three hundred dollars, the loss to the assured would have been 
two hundred and fifty dollars, and, but for the rule as to the one 
third, he would be entitled to this sum. Suppose he had re- 
ceived it, and the old cable had been afterwards recovered and 
delivered to the assurer, the assured would still have had his 
indemnity and no more. If in this latter case the old cable 
had been broken by the accident, so that it was worth only one 
hundred and twenty-five dollars when recovered, this sum, 
whether received by the assured or the assurer, would reduce 
the actual loss firom two hundred and fifty dollars to one hun- 
dred and twenty-five dollars. 

If in the preceding case, the allowance to the assurer on the 
account of new for old, instead of one sixth, according to the 
fact, had been one third according to the legal presumption, and 
the assurer had accordingly paid only two hundred dolbu's 
towards the loss, it is evident that the assured would receive 
less than an indenmity by the sum of fifty dollars; and this 
would be his condition whether the old cable was recovered or 
not. This injustice to the assured arises from the operation of 
the general rule as to new for old, and not from any disposition 
of the salvage, because this is his condition when there is no 
salvage. If, then, the cable in this latter case, is afterwards 
recovered, and is taken by the assurer, it is true that he gets 
fifty dollars more than he had paid, and more than he is equitably 
entitled to. But he would have gained, or saved, this same sum of 
fifty dollars, if there had been no salvage; that is, by paying 
fifty dollars less than was equitably due from him. This gain, 
therefore, to the assurer, arises not from the manner of disposing 
and accounting for the salvage, but from the operation of the rule 
as to the one third. 

So in the other case above stated, where the ^Me was half 
worn, the assurer would be required by the rule to pay two 
hundred dollars, although the real loss was only one hundred 
and fifty dollars, and the assured would receive fifty dollars more 
than an indemnity ; and if the old cable should be afterwards 
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recovered and taken by the assurer, he would still have paid 
fifty dollars more than was equitably due from him. In this 
case, the rule operates unjustly on the assurer, as in the other it 
did on the assured ; but in both it is attributable to the causes 
before mentioned ; and the result does not tend in any measure 
to impeach the justice and equity of the principle which I am 
endeavoring to establish. 

I have supposed a simple case, of the loss of one article only, 
for the more convenient illustration of my views, but the principle 
will equally apply to the most complicated cases. Suppose, for 
example, that a ship is dismasted, and that it costs fifteen hundred 
dollars to repair her. K her masts and rigging were one third 
worn and decayed at the time of the accident, the loss to the 
owner, if there were no salvage, would be one thousand dollars. 
But some of the spars and rigging, having been saved at the time 
of the disaster, though not in a condition to be used in the repairs, 
are sold by the owner for five hundred dollars ; and the conse- 
quence is that, instead of fifteen hundred dollars, he advances 
out of his own pocket only one thousand dollars for the repairs. 
Still his diip is worth five hundred dollars more than it was be- 
fore, and therefore his loss in the latter case is only five hundred 
dollars ; and if he receives more than this he gets so much more 
than an indemnity. 

If the loss in this latter case were adjusted according to the 
rule adopted in Byrnes v. The National Insurance Company, 
the five hundred dollars proceeds of the old materials would be 
deducted from the fifteen hundred, the whole cost of the repairs, 
and the allowance of one third would be made on the balance, 
making three hundred and thirty-three dollars only ; when ac- 
cording to the fact, and according to the legal presumption also, 
the ship was really increased in value by the sum of five hun- 
dred dollars. It is no answer, to say that the five hundred dol- 
lars, proceeds of the old materials, was not the property of the 
assurer. It is not the less true, that the ship is worth Jive hundred 
dollars more than she was before the disaster, and that the assured 
has advanced and expended only one thousand dollars in making 
her so, and has therefore lost only five hundred. dollars; and if 
he receives six hundred and sixty-six dollars as he would upon 
the New York rule, he gets one hundred and sixty-six dollars 
more than an indemnity. 
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But If It were necessary to the argument, I think it would not 
be difficult to maintain the proposition, that the old materials are, 
to certain purposes, the property of the assurer. If he has paid 
the full amount of the loss, and the materials are afterwards 
recovered, it is evident from some of the cases first stated above, 
that the assurer alone is entitled to them, unless the assured can 
claim more than an indemnity. So, if they are recovered before 
the adjustment of the loss, they are applied, either specifically 
or by the proceeds of their sale, to reduce the amount which the 
assurer must otherwise have paid for the repairs. If part of a 
cargo is lost, and after the loss is paid by die assurer, the lost 
articles are recovered, would any one doubt that those articles 
belonged to the assurer ? Apd yet there is not in that case any 
actual and formal abandonment of the lost articles of the cargo, 
any more than there is in the other case, of the old materials of 
the ship. So in the case of a partial loss of the cargo, if the 
articles are recovered before the adjustment of the loss, they 
are sold, and the proceeds are applied to reduce the amount 
which the assurer must otherwise have paid. 

It is in fact a contradiction in terms, to call the salvage, (that 
is, what is saved,) a part of the loss. Thus in the case last put 
of the dismasted ship, the old spars and rigging to the value of 
five hundred dollars were never lost, and are not paid for by the 
insurer. The real loss is five hundred dollars ; that being the 
sum necessary (with the five hundred dollars saved from the 
old materials) to make the ship as good as she was before the 
accident. But in thus repairing her, the assured does in fact 
make her five hundred dollars better than before. For this 
latter sum, therefore, he has no claim on the insurer, but must 
pay it himself. It still appears, therefore, in whatever light the 
subject is viewed, that in order to give the assured an indenmity 
and no more, we must first deduct from the cost of the repairs, 
the amount by which the value of the ship is increased, and 
then deduct from the balance the amount of the salvage. If 
this rule ever appears to operate unjustly, it is only because we 
adopt in one part of the statement the legal presumption, that the 
increased value is one third of the expense of the repairs, whilst 
in another part we consider it as either more or less than that 
proportion. Thus in the case of the cable above stated, when 
it is considered as one sixth worn in ascertaining the value of the 
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salvage, it ought to be considered as one sixth worn m adjusting 
the amount originally payable by the assurer, and so, if it is one 
half worn m one part of the calculation, it ought to be computed 
at the same rate in every other part. In other words, as we are 
obliged by the established rule to consider the increased value 
as always amounting to one third of the expense of the repairs, 
we ought to adopt the same supposition throughout, and not to 
suppose a case where the old materials were diminished in value 
more or less than one third. This legal presumption would be as 
near the truth in one case as the other ; and would not be more 
unjust in its operation when there is a salvage to be disposed of, 
than when it is applied solely to the allowance of new for old, in 
paying for the repairs. 

If the old materials, instead of being sold, are used in making 
the repairs, the assurers claim no allowance on that part of the 
repairs, because, so far as those materials are used, the ship is 
no stronger nor better than before. Take for example the case 
above stated of the dismasted ship, and suppose tliat the old spars 
and rigging, which are one third worn and decayed, are all 
worked up in the repairs, and that in addition to this, the assured 
pays one thousand dollars for the repairs. Whether we estimate 
the increased value of the ship according to the fact, or according 
to the legal presumption, we shall allow nothing on account of 
these old materials ; and the allowance of new for old, in either 
case, will be one third of the one tliousand dollars paid for tlie 
repairs. 

There is one other case which I will consider briefly, not as 
diflfering in principle from one that I have already mentioned, 
but because it has been urged as exhibiting in a strong light the 
supposed injustice and even absurdity of the rule which I am 
endeavoring to establish. It is the case of a new ship, which on 
going out of the harbor on her first voyage, is driven ashore and 
caused to leak badly, and is obliged to return into port to repair. 
It is necessary to take off a part of her copper to find the leak, 
which is then discovered to have arisen from the starting of a 
butt. The butt is bolted anew and secured at an expense of 
ten dollars; but the copper which was taken off cannot be used 
again, and it is replaced with new copper ; the whole expense 
of the repairs amounting to six hundred dollars. The assurer 
according to the established rule pays only four hundred dollars, 
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and if he is entided to the copper which was stripped off, he 
may even be a gainer ; because the old copper has lost nothiag 
of its weight, and is worth as much as it was before, excepting 
only the expense and waste of melting and rolling it out anew. 
Now the whole injustice and absurdity in this case, arise, not 
from assurer's receiving the old copper, but from the assured's 
receiving only four hundred dollars, when he has really lost six 
hundred dollars. His ship after the repairs is worth no more 
than she was before the disaster ; but as the law presumes that 
she is worth more by two hundred dollars, it deprives him of 
his indemnity to that amount. This loss of the assured is not 
enhanced, nor is the injustice aggravated, by the amount which 
the assurer may receive from the salvage. If the assurer should 
receive nothing from that source, still the assured will have lost 
two hundred dollars; and if the assurer finally realizes five 
hundred dollars from the salvage, still the loss of the assured 
remains the same. I repeat, therefore, that the injustice and 
absurdity, if there be any, arises not from the amount of the 
salvage, or the manner in which it is disposed of, but fi-om the 
operation of the rule which allows in all cases one third, new 
for old, and by which in the cases supposed, the assured receives 
two hundred dollars less than a full indemnity. 

The last case is one that will not often occur; and when it 
does, the assured, not being in any case compellable to call od 
the assurer, may pay all the expenses and retain the salvage to 
his own use. If on stating his account of the transaction, he 
finds on the one side an expense and real loss of six hundred 
dollars, and on the other a salvage of four hundred and fifty; 
but the law will not allow him to state his loss at more than four 
hundred, whilst the salvage still remains four hundred and Mty 
dollars ; he will see that although he has in fact lost one hundred 
and fifty dollars, yet he can recover nothing of the assurer, and 
he will make no demand upon them. 

There is one other objection that may be made to the rule 
which I am advocating, which it may be well to answer before 
concluding this opinion. It often depends on the discretion or 
will of the master, whether to sell the old materials, or to use 
them in the repair of the ship ; and it may be said that if he 
sells them, he will, by the operation of this rule, give one third part 
of the proceeds to the assurer ; whereas if he uses them in the 



Digiti; 



ized by Google 



1831.] Insurance — Deduction in Repairs. 261 

repairs, the whole will go to the benefit of the assured, and the 
assurer will have no allowance on account of those materials. I 
answer that if the old materials are sold, suppose for five hundred 
dollars, and that sum, together with one thousand doUars more, is 
expended in repairing the ship with new materials, the ship is 
better by the difierence in value between the old and the new, 
which, in the case above stated, we have supposed to be one 
third ; and therefore if the assured does not pay one third of 
the expense of the repairs, he gets more than an indemnity. On 
the other hand, if the old materials are all worked up in the 
repairs, and the whole additional expense is only one thousand 
dollars, the ship, as far as the old materials are used, is no better 
than before, and her value is increased only by the difference 
between the new materials, included in the one thousand dottart^ 
and the old for which these are substituted. In this case, 
therefore, the allowance of the one third must be made only on the 
one thousand dollars, or else the assured will not get his full 
indemnity. The fallacy of the argument on which the objection 
is founded, consists in considering the old materials, when thus 
used in the repairs, as worth precisely Jive hundred dollars^ and 
yet as being no more in number and quantity, than new materials 
that would cost Jive hundred dollars ; whereas if they are one 
third worn, and yet are equal in value to the new, they must 
contain fifty per cent, more in quantity. Suppose, for example, 
that thirty hundred weight of old rigging, one third worn, is 
used in the repair; no allowance should be made for this, 
because it is no better than it was before. But if this old rigging 
had been sold, the proceeds of the sale would purchase only 
twenty hundred weight of new rigging ; and if no more than this 
is used in the repairs, the ship is no better than before ; because, 
though she has new rigging, which is fifty per cent, better than 
the old, yet she has in the same proportion less in quantity. 
But if the master sells the thirty hundred weight of old rigging, 
and purchases an equal quantity of new, he must pay for it fifty 
per cent, more than the old produces ; and as the old is replaced 
by new, the assured must allow for the difference. The fallacy 
consists, as before observed, in supposing the two parcels of 
rigging when equal in quantity, to be also equal in value. 

On the whole, therefore, if this were a new question which 
had never been judicially considered and decided, I should feel 
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the fullest ccmfideoce in die opinion that &e allowance for the 
increased value of the ship after being repaired, should first be de** 
ducted from the whole expense of the repairs, and from the balance 
should be deducted the proceeds of the sale of , the old materials, 
and the residue would be the amount iar which the assurer is 
liable. 

2d. As to the second questi(»i, I think there is no doubt that 
* the rules and customs of assurance in Boston,' thus referred to 
in the policy, do in effect constitute a part of the contract^ and 
when proved, will be considered as if they had been inserted in 
words at length in the policy. But these rules and customs are 
not referred to as prescribbg the mode in which a partial loss 
shall be adjusted ; but rather, as it appears to me, for the purpose 
of ascertaining whether any loss has happened for which the 
assurers are liable. The words are introduced in the clause 
which enumerates the perils insured against, in which, after spe- 
cifying * the seas, fire, enemies,' 8tc. it is said, ' and all other 
Josses and misfortunes, inc. to which assurers are liable by the 
rules and customs of assurance in Boston.' This clause may 
enlarge the list of perils to which the assurers are liable, and 
may mclude some which are not specifically mentioned in the 
policy ; but it cannot, I apprehend, affect the mode of adjustment 
of those losses and perils that are included. 

In the present case there is no question as to the nature of the 
loss, as it is supposed to be by the perils of the seas, which are 
expressly mentioned m the policy. The only question is, how 
the loss shall be adjusted ; and for this, it appears to me that we 
are not referred to the rules and customs in Boston, but that we 
must resort to the general principles of the law, which govern in 
all other parts of the country. cha's. jackson. 

ANOTHER OPINION ON THE SAME Q,UESTI0N, 
•Given in making an award in a reference between the owner of the 

ship Superior, of Portsmouth, N. H. and sundry Insurance 

Companies in Boston. 

One point made in this case by the assured, is, that there 
being old materials saved in making the repairs, by the proceeds 
of which the cost of the repairs was diminished, these proceeds 
should be deducted from the gross amount of repairs, and that 
he, as owner of the vessel, should be charged with only one 
ihird of the balance, instead of one third of the gross amount. 
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lliis is much the most important question, in principle, of any 
that has been presented to me, and one which is involved in 
very condderable difficulty. On the part of the underwriters, 
tlie written opinions of two of the ' most learned counsellors in 
IMassachusetts, (Mr. Prescott and Mr. Jackson) have been ex- 
hibited to me in favor of the doctrine that the one third new for 
old should be deducted from the gross cost of repairs. These 
opinions were supported with much zeal and confidence by the 
counsel for the underwriters, and their correctness was denied 
^Niih equal confidence on the part of the owner of the vessel, he 
being sustained in his views by the decisions of the courts in 
Massachusetts and New York. Under these circumstances, I 
have reflected much upon the subject, and now submit the fol- 
towing as the best opinion which I have been able to form. 

The general rule of deducting one third new for old is recog- 
nised in Massachusetts and throughout the country. It is also 
decided in New York, in the case of Byrnes v. The National 
Insurance Company, 1 Cowen, 265, that this deduction is to be 
made from the balance of expenses after deducting the proceeds 
of the old materials. The practice in New York now corres- 
ponds to this decision, as appears by the case of Dickey v. New 
York Insurance Company, 4 Cowen, 245, and 3 Kent's Com- 
mentaries, 283. In Massachusetts the point has lately come 
under the consideration of the court in the case of Brooks v. 
The Oriental Insurance Company, 7 Pick. 25^, in which the 
same rule was adopted as in New York. It is said, however, 
by the underwriters, that it does not appear from the report of 
this case that the question was fully considered. I have made 
inquiries upon this subject, and have satisfied myself that the 
opinion of the court was formed after much deliberation, and 
there is little doubt that they will adhere to their decision, in 
case the question is presented to them anew. As the under- 
writers, however, have expressed a determination to ask the 
court for a revision of this opinion whenever an opportunity is 
presented, and as it is their wish on this account that I should 
consider it as an open question, I have yielded to their request, 
and without regard to the foregoing decisions, have come to the 
conclusion that the proceeds of the old materials are first to be 
deducted from the gross cost of repairs. The result of this 
opinion is, that where the repairs are made by the owner, he is 



Digitized 



by Google 



264 Insurance — Deduction in Repairs. [April, 

to retain to himself the whole of the proceeds of the old mate- 
rials, and to claim of the underwriter two thirds of the difference 
between the gross cost of repairs and the proceeds of the old 
materials. Where the repairs are made by the underwriter, 
and he receives the proceeds of the old materials, he is to retadn 
those proceeds, and charge the owner with one third of the 
above difierence. 

The reasons for my opinion are as foDows. There is no 
doubt that the contract of insurance is strictly one of indemnity, 
and that in case of loss, nothing more should be claimed of the 
underwriters than the amount of injury sustained. 

It is also true that whatever be the age of the vessel at the 
time she meets with an accident, she, if seaworthy, must be 
presumed to be two thirds the value of a new one, and no more, 
and that whatever expenses may be incurred in repairing the 
accident, the underwriters are chargeable with but two thirds of 
them, and the owners must bear the other third, on the ground 
that the vessel is made better than she was before the injury by 
one third of the amount of the expenses. The question, then, 
is, what .constitutes these expenses ? Is it tlie gross amount paid 
out for repairs, or the balance only which remains after credit- 
ing the amount received from any sources immediately connected 
with the repairs? The great argument on which the under- 
writers rely in support of their opinion that the deduction of one 
third should be made from the gross cost, is, that if the vessel is 
repaired, she is of the same intrmsic value, whether there is any 
salvage of old materials or not, and that if the vessel is restored 
to the owners in a better condition than she was before the acci^ 
dent, they ought to allow for the improvements upon the prin- 
ciple of an indemnity. This is true provided die improvements 
are made wholly at the underwriter's expense. But when they 
are made in part by the proceeds of old materials, and a ques- 
tion is made as to the amount to be charged to the owner on 
account of the improvements, the rule may be very properly 
fixed that he shall be charged with only one third of the balance 
of expenditure, after crediting the old materials. The labor and 
new materials may be really worth the gross amount of the bills 
paid for them. But in adjusting the claim for a loss under a 
policy, the payments for the new materials and the receipts for 
the old, may be well considered, as forming in connexion but 
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one account, so that only the excess of the expenditures beyond 
the receipts should be taken as the cost of the repairs. There 
appears to be no more propriety in taking the value of the 
repairs instead of the cost m such case, than there would be 
where part of the work is performed without any compensation. 

In settling the account of repairs between the assurers and 
assured, where diere is no salvage of old mater als, we look only 
to the actual cost of repairs, without regard to their intrinsic 
value, and the deduction is made accordingly from this cost. 
Suppose a repair is made in India, where the expense is double 
what it would be at home. Though the repair is no better, 
and probably not as good as if it had been made at home, yet 
the deduction of one third is made from die actual cost. So if 
it is made in a place where the expense of repairs is cheaper 
than at home. Still the deduction is only made from the cost. 
It probably would be admitted by the underwriters that they are 
gainers on the whole from being allowed to deduct a third from 
the cost of the repairs, instead of the value. Repairs for which 
underwriters are charged are usually made abroad, where they 
are much dearer than at home ; and if the owner was permitted 
to show that the repairs were worth less than the cost, he would 
claim of the underwriter two thirds of the worth of them, and 
the whole of what he was obliged to pay more than they were 
worth. 

The same principle applies to die present case. We are to 
look only in this and every other case to the amount which the 
repairs actually cost, after making every saving, and to consider 
this as the true value of the repairs. 

The rule as thus stated is much the most simple and obvious. 

Suppose an agent had been employed by the owner to make 
the repairs, without any regard to insurance : How would he 
state his account after the work was completed ? He would 
naturally charge the owner with all the expenses for new mate- 
rials and labor, and credit all the proceeds of old materials ; and 
the balance would be the amount of his claim. This balance 
being paid by the owner, would be claimed by him of the un- 
derwriter as the cost of repairs, after deducting therefrom one 
third new for old. 

Suppose the vessel requires to have her copper taken off and 
to be new coppered, and the workman agrees to do this part of 
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the repairs for a certain sum, say one thousand dollars, liesides 
the old materials, which are given in to him without any fixed 
value. In such case I think it could hardly be contended by 
the underwriters that they were to go into a calculaticm of \vfaat 
the old materials were worth, in order to increase the amount 
upon which the deduction of one third new for old was to be 
made. But th< principle is the same whether the workman 
charges a fess sum for the repair in consequence of receiving the 
oM materials, or whether he receives a larger sum, and the old 
materials are afterwards sold, and the proceeds applied by the 
owner to reduce the expense of the repair. 

By referrmg to the bills of repair in the present case, it appears 
that one of the sellers of the new copper, (Mr. Tracy) tcx)k the 
old copper in part satisfaction, and received only the balance in 
cash, and the agent for the underwriters in his account of the 
expenses of repairs^ charges the balance of Tracy's bill, and 
takes no notice of the old copper. This is a strong illustration of 
the truth of the foregoing remark, that the general understanding 
as to what constitutes the cost of repairs is, that it is the neat, 
and not the gross cost, and that the saving made in the old 
materials is merely a means of reducmg those costs. A great 
part of the reasoning of the counsel for the underwriters consists 
in applying the rule which they have assumed to particular cases, 
and in showing that the hardships of the rule in those cases is no 
proof that the old materials should be first deducted. But the 
objection made to the rule is not so much on account of its mere 
hardships as the absurd consequences to which it leads. On 
the rule contended for by the owner, it can never follow that 
the underwriter shall be in a better situation by settling a loss 
than if no claim was made upon him. But by the other rule it 
is clear, that whenever tjie old materials saved produce more 
than two thirds die gross cost of the repairs, the underwriter 
will gain money by setding the loss. 

Suppose, for instance, that a newly coppered vessel springs a 
leak, and it becomes necessary to take off the copper to find the 
leak, which is found after a trifling expense of ten dollars. The 
vessel is then coppered anew at an expense of one thousand 
dollars. The whole cost of repairs then is one thousand and 
ten doDars, from which deducting one third new for old, the 
amount to be charged to the underwriters by their rule is six 



Digiti; 



ized by Google 



1831.] tnturance — Deduction im Repairs. 267 

huiulred and sev«ity-three dolkurs. Suppose Aen the old copper 
fetches as much as the new within two hundred doUars, and is 
credited to the underwriters, the amount of the credit will be 
eight hundred dollars, and of the charge six hundred and* 
seventy-three dollars, so that the underwriters will gain by the 
operation one hundred and twenty-seven dollars. By the other 
rule of deducting the old material in the first instance, the result 
i?vill be much more equitable. The repairs being one thousand 
and ten doUars, and the old materials eight hundred dollars, the 
difierence is two hundred and ten dollars, two thirds of which, 
or one hundred and forty dollars, is chargeable to the under- 
writers, and one third, or seventy dollars, to the owner. 

The old materials, when taken off and sold, are to be consid- 
ered as operating for the benefit of aD concerned, to lessen the 
expenses, in the same manner as if the repairs had been made 
in a place where labor and materials were unusually cheap. 
Why should the underwriter be allowed to take this benefit ex- 
chisively to himself, and to say to the owner, * I have expended 
such a gross sum for repairs, one third of which must be borne 
by you,' when in fact the expenditure has been only the balance 
remaining after crediting the old materials ? If the vessel is 
repaired entirely by the old materials or the proceeds of them, 
there can be no charge for materials, and of course no deduc- 
tion of one third new for old. So in respect to any portion of 
repairs made from the old materials, or the proceeds of them. 
Whatever part of the repairs is made from these sources is not 
to be taken into the account as between owner and underwriter, 
because in this respect there is no loss of property. In short it 
is only that part of the expense actually incurred from which the 
parties are not relieved by the use or sale of the old materials, 
that is to be considered as the expense of repairing the loss. 

It is in this point of view only that it is important to consider 
ta whom the proceeds of the old materials belong. If they were 
not lost nor abandoned, they of course continue to be the pro- 
perty of the owner of die vessel, and in case he procures new 
materials in their stead, he is to charge the difference between 
ihe cost of the new and the proceeds of the old, as the sum paid 
to repair the loss, which is subject to the deduction of one third 
new for old, like any other repairs. 

The underwriters, m the present case, appear to have lost 



Digiti; 



ized by Google 



268 Insurance — Deduction in Repairs. [April, 

sight of that part of the rule which fixes the cost of the repairs 
as the actual value. I admit that if this part of the rule should 
be rejected, it is demonstrable that they have a right to deduct 
the one third firom the gross cost, witliout regard to die old 
material. Take, for instance, the case of a cable which is lost 
when one third worn. The owner is fully indemnified by 
having another cable given him one third worn, or by having a 
new cable furnished by the underwriter, and paying back one 
third the cost of the new. If the old cable was irrecoverably 
lost, there could be no question. But it is said, what difference 
does it make to the owner whether the old cable is lost or found ; 
he has still a new cable, one third better than die old. It is true 
that it makes no difference as it respects the btrinsic value of 
his vessel. Nor does it make any difference, in this respect, 
whether the repairs on his vessel are made cheap or dear, if 
made equally well. In adjusting a loss, however, where the 
amount of claim depends upon the precise cost of the repairs, it 
becomes material to know what sums have been expended, and 
what savings have been made. The owner is to be indemnified 
and nothing more. But how are we to determine what consti- 
tutes an indemnity ? The new materials are better than the old, 
and die underwriters say that to avoid dispute they must be 
presumed to be one third better. It appears to me, however, 
that this is not the whole of the rule, but on the contrary that it 
is an essential part of it that the cost of the new materials are to 
be taken as their value, and that the proceeds of the old materials 
go to reduce this cost, so that it is only die balance remaining, 
which is a subject of contribution between the parties. 

It is said by die underwriters, diat it is the usage in Europe 
to make the deduction of one third from the gross cost of repairs, 
and to deduct the old materials afterwards. Of this I have seen 
no evidence, and it is not pretended that there is any case 
reported in which such a usage is recognised. If such be the 
practice at Lloyd's, as is alleged by the underwriters, it certainly 
deserves respect ; but we are not therefore obliged to follow it 
any more than various other usages at that place which are dis- 
regarded in this country, such as excluding from the deduction 
of one third new for old repairs made upon a vessel on her first 
voyage. 

It is said that it has been the practice of the Boston offices to 
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make the deduction as now claimed by the underwriters. This 
fact, however, is not admitted. Though it may exist in some 
■offices, yet there is nothing to show an acquiescence in it on the 
part of the assured. On the contrary, there is no doubt that for 
seven or eight years past it has been a subject of controversy, 
previous to which time there was probably but little attention 
paid to it. 

On the whole, I am of opinion that the rule contended for by 
the owner in this case, is more correct in principle and more 
consistent with equity, than that assumed by the underwriters, 
and I have accordingly adopted it in the adjustment of the 
present loss. jb. r. n. 



ART. IV.— DOUBLE PLEADING. 

When some abuse or absurdity becomes inveterately lodged 
and fortified in the obscure and mysterious penetralia of the law, 
it usually remains secure in its strong hold, repulsing and defying 
the invasions of common sense, century after century, like a 
giant of the romances, lurking in a castle, or monster in his cave, 
and not seen but in mischief. The force of reasoning will be 
again and again spent upon it in vain ; there the creature will still 
remain the subject of venerating prejudice, as sacred as the 
mischievous objects of worship in some of the old religions. 
And it is a great achievement in civilization and jurisprudence, 
if some Herculean jurisconsult shall once in an age exterminate 
some half a dozen of these legal nuisances, while as many more 
are springing up in their stead. It was a bold man, says Horace, 
who first went to sea, and so says Lord Holt, we think it was 
he, of the lawyer who first framed a general count in indebitatus 
assumpsit. But these achievements are comparatively trifling 
and mere sports, for it requires only boldness to put off from 
the terra Jirma of custom, and jeopardize one's own person, to 
the wonder, and nothing more, of the lookers-on. If one at- 
tacks this same terra Jirma, he must be more than merely cour- 
ageous and strong ; he must be of a meek and Jong-suffering 
intrepidity, for he will stir up opponents, who, besides using sucl^ 
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weapons as reason may supply, will, with a negative sapience, 
ensconce themselves behind some impregnable precedent. 

Though, therefore, we consider the law to be infested with 
some abuses and absurdities, far be it from us to enlist in any 
crusade against them. We shall content ourselves with pcrinting 
them out, with a due degree of indifference, leaving it to the 
more chivalrous to undertake to reform them. 

Among these absurdities we rank the rule of the common law, 
or the statute law, or of both, on the subject of double pleading; 
for it is a rule of the common law, which limits the parties to 
one allegation of, and one answer to, any one cause of action, 
and the statute law of England, which has been adopted in the 
United States, limits the parties in like manner, in replications, 
rejoinders, surrejoinders, &c. According to the old common 
law, before its venerable simplicity and beauty were marred by 
the statute 4 Anne, c. 16, if the defendant had ten good and 
sufficient reasons to give, each one of which was a bar to the 
plaintiff's action, he could give but one of them. The same com- 
mon law held and holds diat mere surplusage, that unnecessary 
and inconsequential averments, which add nothing to party's 
case who makes them, do not vitiate, but if he gives two suffi- 
cient reasons, his case is rubed. For duplicity vitiates ! This 
is the rationale of die rule. Was ever a thing more satisfactory 
than this? You shall not give two good reasons, though you 
may give one good one and as many insufficient ones as you 
please. Why not? Because the giving of two good reasons is 
bad. But the frightful consequence apprehended, as we shall by 
and by see, was multiplicity of issues, a consequence, which, 
as every lawyer knows, now ordinarily befals the parties, and 
the jury, and die court, in every case of assumpsit ; and one 
with which they are not in the least bewildered or astounded. 

Let us follow out this sage doctrine, backed by so sage a 
reason, a litde in detail, and see how it is practically applied ; 
and unveil some of the wisdom of our ancestors of the eleventh 
and twelfth centuries ; first reminding our readers, however, that 
there are two principal species belonging to this genus, duplicity, 
one of which is repeating the same thing, the odier, giving two 
sufficient and complete grounds of action, or answers to the 
same allegation, or making too comprehensive an allegation or 
answer. 
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That we may better understand die matter, let Lord Coke 
mstnict US) as well by what he says himself, as by what he cites 
frcon Fleta* and Bracton.* 

' The plea that contains duplicity or multiplicity of distinct 
matter to one and the same thing, whereunto several answers 
(admitting each of them to be good) are required, is not allow- 
able in law. And this rule you see extends to pleas perpetual 
or peremptory, and not to pleas dilatory, for, in their time 
and place, a man may use divers of them ; and hereof ancient 
writers speak notably. Sk actor una aciione debet experiri 
saltern iUd durante^ sic oportet tenentem und eocceptione^ dum 
tamen peremptoria (quodde dUatoriis non est tenendum) ; quia 
si liceret pluribus uti eocceptiontbus peremptoriis, simul et semely 
stent fieri poterit in dUatoribus, sic sequeretury quod si in pro- 
batione unius defecerit, cut aliam probandam possit habere recur- 
sum, quod non est permissibUe, non mcgis quam aUquem se 
defendere duobus bacuJis in duello, cum unus tantum suffidtU.^* 
ITiat is, in substance, if any of our readers wish it in English, 
the party shaD not plead two good defences, because, forsooth, if 
he should fail to establish one by proof, he might have recourse 
to the other, which the law wiD by no means allow, any more 
than that one party in cudgel-playing, shall use two cudgels, 
when one is sufficient. A lawsuit seems to be considered by 
the old writers, a single combat, in which die principal office of the 
judges was to see fair play, and take care that neidier combatant 
should get an advantage in the use of his weapons, namely, the 
pleadings, in such a way as to be able to introduce the whde 
merits of his case. 

This is a very chivalrous reason for the doctrine, wcMthy of 
the age of the crusades. But even in riiose times, or at least in 
those of Coke, the general issue had no chivalry in it; for if the 
defendant could get that upon his side, he might use as many 
cudgels as he pleased, without objection on the score of unfair- 
ness ; he might prove a dozen good and sufficient grounds of 
defence, and not thereby be the worse defended. This, how- 
ever, would depend upon the kind of defence, for the doctrina 
pladtandi requires that some things shall be speciaDy pleaded.. 
In such case, before the batde commences, the defendant must 



^Lib. 6, c35 ^ Uh^5,&)\.400. 

3 Co. Lit. 304, a. 
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make a manifesto, in the form of a special plea, and then spike 
all his artillery except one piece, which, for the sake of fair play, 
he may choose for himself. 

And we infer that a special verdict gave some midue advan- 
tage to the defendant, for he might object different defences to 
different parts, provided he did not object two to the same part. 
This special verdict was riot, however, it seems, treated like one 
of our modem cases reserved, as merely the subject of an argu- 
ment, but was pleaded to ; not, however, to involve ourselves in 
the inquiry how this part of the proceedings was conducted, let 
us, as Lord Coke says, now * return to our author,' and see what 
account he gives of pleading double to this same verdict. 

* A special verdict may contain double or treble matter ; and 
therefore the tenant or defendant may either make choice of one 
matter, and to plead it to bar the demandant or plaintifi^ or to 
plead the general issue, and to take advantage of all ; or he may 
plead to part one of the pleas in bar, and to another part 
another plea ; and his conclusion of his plea shaU avoid double-^ 
ness, and hereby neither the court nor the jury is so much 
enveigled, as if one plea should contain divers distinct matters. 
And if the tenant make choice of one plea in bar, and that be 
found against him, yet he may resort to an action of an higher 
nature, and take advantage of any other matter, jlnd the law 
in this point is by them that understand not the reason thereof 
misliked^ saying, JVemo prohibetur pluribus defensionibus utiJ 
Co. Lit. 304, a. 

Chitty gives another, though no better reason for this doctrine. 
He says it would be * unnecessary and vexatious to put the 
opposite party to litigate and prove two pomts, when one will be 
sufficient to establish the matter in issue.' That is, to put the 
thing into plain English, for Chitty is not always lucid, if you 
allow the party to put but one point in issue, then that point is 
sufficient to establish that point ; and because one point is suffi- 
cient to establish that point, it is unnecessary and vexatious to 
put the opposite party to litigate two points. This may be very 
scientific and conclusive, but for ourselves, we confess we prefer 
the author of Fleta's illustration of the two sticks, or Coke's 
explanation that double pleading vitiates. But we may be 
prejudiced ; our readers must judge for themselves. 

It is a little singular how well an in3tance of this vexatious 
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double pleading, given by Chitty on the same page, from Carth. 

page 9, fits his reason. It is a case of plea of outlawry, where 

it is said that the defendant shall not plead two oudawries, for if 

the plaintiff has been once oudawed and the oudawry remains 

unrepealed, that is sufficient to prevent him firom maintaining an 

action. Now to apply Chitty's reason to this case, it will read 

thus : it is * unnecessary and vexatious ' for the defendant to put 

the plaintiff to * litigate and prove ^ two oudawries. Here Mr. 

Chitty does the double pleader great injustice, who, instead 

of putting the plaintiff to prove two oudawries, offers himself 

to prove them both. Mr. Chitty's reasons would fit the other 

cases where double pleading is resorted to, just about as well 

as it does this. In a very great proportion of plural pleas, 

the party pleading avers something, m one of the pleas at least, 

which it is incumbent on himself to prove. 

But let us resort to Stephen, who will give us the best reason 
that can be given for this rule. ' This rule,' viz. that pleadings 
must not be double, says he, ' applies to both the declaration 
and subsequent pleadings. Its meaning, with respect to the 
former, is, that the declaration must not, in support of a single 
demand, allege several distinct matters, by any one of which 
that demand is sufficiendy supported. With respect to the sub- 
sequent pleadings, the meaning is, that none of them is to con- 
tain several distinct answers to that which preceded it ; the reason 
of the rule in each case is, that such pleading tends to several 
issues in respect to the same claim.' And for this reason he 
quotes some law French attributed to Finchden m the Year 
Book 40, Ed. 3, 45, which, being literally rendered, reads, 
* The cause is on this account, that two issues might be taken 
on the pleas.' He then gives two illustrations from the books, 
the first of which is, we presume, the foundation of the remark 
in Chitty, and the other treatises, that, though any number of 
breaches of a covenant might be assigned, only one forfeiture of 
a bond could be alleged, for one forfeiture would fix the penalty 
upon the obligee, and twenty could do no more. The example 
is taken from 2 Vent. 199, 222, upon what was called ^ penal 
hill, whereby the obligor promised to pay different sums at suc- 
cessive periods, to the amount of seven pounds, and the plaintiff 
alleged that he had not paid the seven pounds, or any part 
diereof, ' upon the several days aforesaid.'^ This was held to be 
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double, for if he had foiled to pay aiqr one of the ii^talments at 
the time stipulated, the bond was forfeited, and therefore the 
plaintiff should have alleged only that the defendant had not paid 
such particular instalment, (singling out one) on the day sdpvt* 
lated. 

If Mr. Stephen were not a grave man, one would suppose 
that he instanced the example as much in ridicule, as illustration 
of the rule, since the dupUcity, if any, is quite a harmless 
(Hie, as it consists only in specifying, more or le^s definitelj, the 
particulars included in the general fact alleged, and is only 
equivalent to the assignment of breaches in a declaration on a 
covenant. 

A case very similar occurs in Burrow.^ It was an action on 
a bond conditioned that the defendant, being s^pointed agent to 
a regiment, should well and truly pay over to the officers and 
^Idiers all such sum and sums of money as he should receive 
for the use of the regiment. The defendant pleaded that he 
* had well and truly paid over,' &c. The plaintiff replied that 
the defendant, during die time of his agency, had received, for 
the use of tlie regiment, * several sums of money, amcMinting ia 
the whole to fourteen hundred pounds,' but that he had not paid, 
and that he refosed to pay, a great part thereof to and among,' kc. 
Here was a shocking conglomeration of duplicity, as Mr. Cald* 
ecott, the defendant's attorney, readily discovered, and he 
accordingly demurred, and showed for cause that it was ' uncer- 
tain, multifarious, confused, perplexed, complicated, argument- 
ative, double,' and says Burrow, ' many other such epithets.' 
Mr. Caldecott goes on with his argument, and authorities, prov- 
ing, as clear as sunshine, that the replication was not merely 
double, but more than centuple, for there might have been more 
than a hundred sums of money received, and more than a 
hundred persons among whom he ought to have distributed it, 
out of which the plaintiff ought to have selected one sum, and one 
proportion of that sum not paid over to some one officer or 
soldier of the regiment ; for, said he, the replication says that 
the money was to be paid * to the cotonel, and the commissioned 
and non-commissioned officers, and soldiers, accordmg to the sev- 
eral proportions of their pay, which is uncertain and complicated, 
and no issue can be taken upon it.' So that the repUcaticHi was 

^ Cornwallis v. Savery, 2 Burr. 772. 
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quite beyond the grasp and comprehension of the comnuxi law, 
aldxtti^ it was in the very words of the condition of the 
bond. Sed «#n allocatur; for Lord Mansfield was always 
ready enough to disperse the technical ' confusion worse con- 
founded,' in which some parts of the common law had become 
involved. Mr. Caldecott's principles are right, said he, and the 
cases cited by him may be so too, but he makes a wrong ap[rfi- 
cation of them ; for the breach assigned * was singly thus ; that 
the agent had received fourteen hundred and fifty pounds, which 
he had not paid over to the colonel, officers,' &c. The amount 
of the decisbn, in short, is, that Mr. Caldecott's principles were 
right, but they ought never to be applied. And so the court 
was ' enveigled' by the dooble replication. 

The example of the pleadings in the case of the penal biU, 
cHed by Mr. Stephen, in iUustration of this rule in respect to the 
declaration, is in direct contradictbn, in principle, to the daily 
practice in declaring in indebitatus^ for a certain agreed sum, 
and also in a quantum meruit or valebat count for the same 
thing. It is true that in such case the declaration says in the 
second count for the same thing, * and also for that whereas the 
plaintifiT at, be. on, &c. sold and delivered to the defendant 
certain other goods,' and then goes on to describe them to be 
the same ; but neither the court nor jury is thereby * enveigled ' 
into die supposition that they are really anodier parcel of goods* 
There is no intention of deceiving either. The plaintiff, being 
in doubt, either what he can prove, or what construction will be 
put upon the testimony by the court, does what Mr. Chitty ad- 
vises, and every body practises in such case, declares in differ- 
ent forms, so that he may be sure to have one which will cover 
bis case, if any case he has. Yet this is downright double 
pleading ; and, not content with two cudgds, the plaintiff often- 
times takes half a dozen, in utter contempt of Fleta's notions of 
fair play. Though here are six allegations for the same thing, 
either of which, if supported, entitles the plaintiff to recover, and 
as many issues may be taken, yet no difficulty whatever occurs ; 
the verdict is brought in, and judgment rendered, according to 
the testimony, and nobody is enveigled or troubled with the 
duplicity. 

In illustration of this rule in respect to pleas as distinguished 
from declarations, Mr. Stephen, after instancing the case of the 
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plea of the outlawries in Carthew, p. 9, gives the foltowing : 
In trespass for breaking a close and turning in to it five beasts^ 
if the defendant pleads that A had a right of qpmmon in the 
close, and B also had a right of common in the same close, and 
by their command he entered, &«;. the ' plea is bad for du- 
plicity.' This, like the example of the penal hill^ already 
mentioned, is chargeable with duplicity on another account, for 
it serves at the same time for illustration and burlesque. 

An example of duplicity in a replication is furnished in Rep. 
Temp. Hard. 289, where the declaration is for breaking and 
entering the plaintiff's stable, cutting asunder a beam, and 
throwing down the tiles of the roof. The defendant justifies as 
the servant of G., pleading that G. was seized of a wall, and 
because the beam was placed in said Wall, without G's. consent, 
the defendant did enter the stable in order to remove this nuisance, 
and cut the beam as near the wall as he could, doing as litde 
damage as he could, and thereby the tiles were thrown down. 
So fiar the pleadings are correct, but the plaintiff replies, 1, 
by traversmg that the wall is G's., and 2, that the defendant of 
his own wrong did throw down the tiles. As the traverse raised 
an issue, and was sufficient, the replication was held to be double 
on account of the other allegation. This case, as it has reference 
to duplicity of the replication, is an authority for the present 
time. But the duplicity here detected, whether it should or 
should not be considered such at present, is the less material, 
since no important right could be affected by it. 

Though this rule prohibits the alleging of two or more distinct 
and sufficient causes of the same action, for the same thing, and 
giving two or more sufficient answers to the same cause of action 
for one thing, or the same defence ; yet it does not proscribe 
the alleging of different causes of the same action, provided they 
give rise to a right to recover distinct things, though either cause 
would be sufficient to sustain the action ; e. g. the plaintiff may 
allege sundry breaches of the same covenant, each of which, if 
proved, would sustain the action, for the thing claimed for each 
breach, namely, the damages, are distinct ; since the jury, though 
they may bring in a verdict for a gross amount, will necessarily 
compute the damages on each breach in making up that amount. 
So again in answering either an alleged ground of action, or an 
alleged defence against it, the rule permits distinct answers to be 
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made to the different parts that go to make up the ground of the 
action or the defence. Thus in the case before mentioned, of 
trespass for putting five beasts upon a common, though the de- 
fendant could not, under pain of duplicity, justify under A and 
B indiscriminately, he could yet, without any violation of the 
strict rule, justify under them both, if he averred that they were 
both commoners, and one had the right of putting in two beasts, 
and die other three ; and that he put in the five, under their 
respective rights. In this respect the doctrines of pleading concur 
with those of common sense.* 

But the liberty of thus alleging or replying, evidently leads 
to a multiplicity of issues, one of the great catastrophes intended 
to be especially eschewed by this interdiction of double pleading. 
And according to the notions of the profoundest adepts in these 
subtilties, who most sincerely believe that the rights and obliga- 
tions of men ought by all means to be determined by proposing 
and solving riddles, rather than by arguments and judgments on 
the merits, a case precisely parallel to that of the five beasts 
turned upon the common, comes strictly within the doctrine of 
duplicity. And it is matter of curiosity and amusement, if one 
has no case at stake, to observe with what unperturbable tenacity 
they adhere to this construction, regarding the doctrine, in this 
narrow view of it, with the same devoutness, with which the 
Turks regard the doctrine of fate ; and seeing, with composure^ 
the non-flus of proceedings and overthrow of rights ; for so it 
is decreed by the fatal doctrina pladiandL 

The case is this. In a suit against an administrator for a debt 
due from his intestate, he pleaded that two judgments had already 
been recovered against the estate, the amount of both which 
exceeded that of the funds in his hands. This was a good reason 
why judgment should not be given against the defendant, since 
the judgment is considered, in England, as evidence that the 
defendant has assets. To this the plaintiff replied, first that one 
of those judgments was recovered and kept up by collusioa 
between the party in whose favor it had been recovered and the 
administrator ; and he likewise replied the same thing m respect to 
the other judgment. The defendant demurred to this replication 
as double ; and in support of its being so, argued that on the 

* Solomons v. Lyons, 1 East, 369. 
VOL. V. — ^NO. X. 35 
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plaintiff's establishing either of the judgments to be obtained by 
fraud, it would defeat the defendant's plea, and entitle the 
plaintiff to judgment. It, therefore, included two sufficient 
answers to the plea, as the defendant alleged, and was therefore 
double, and so vitiated. ^ Sed non aUocaturj says Saunders, 
* for the court overruled it without any regard to ibe objectioQ, 
as they had often done before." But Saunders then proceeds 
to remark, and he was an adept in such things, ^ However, with 
great submission, it is an anomalous case, and against the rules 
of law which condemn double pleading.' Though he acknows- 
ledges that this particular case had been long con^dered an 
exception.' In a previous case' Saunders had argued strongly 
against a similar replication. Sed non aUooatur then, also, bj 
the court. 

Saunders gives us the genuine spirit of this rule against double 
pleading, and there are some examples of its ap{dication in the 
present practice, as absurd, and that might work as much wrong, 
as in this case, had it not been considered an exception. 

Upon all this, Mr. Williams, in his notes on Saunders, says, 
^ But notwithstanding these cases, it seems to be contrary to 
common sense and justice, that there should be a judgment 
against an executor who has no effects to satisfy the debt m 
demand ; namely, because his plea is mispleaded, and one of 
the judgments false.'* He then cites the opinion of Lord Vaughan, 
who, remarking upon the rule, says, * that the entirety of the plea, 
which is the only foundation of it, is a spongy reason and not 
sense ; for if the badness of the plea be neither hurtful to the 
plamtiff, nor beneficial to the defendant, why should the plaintiff 
have what he ought not, and the defendant pc^ what he ought 
not.'* 

Though a party may answer distincdy the different parts o£ 
the entire alleged ground of action or defence, he cannot answ^ 
the whole, and then give another answer as. to a part; e. g. in 
an action on two bonds, though the defendant may plead to <Mie 

* Trethewy v. Ackland, 2 Saund. 48. c. 

* Turner's Case, 8 Rep. 132, 188.. MeriU Tresham's Case, 9 Rep. 108. 
8 Hancock v. Brown, 1 Saund. 337. a. 

* 1 Saund. 387, a. n. 

* Edgcomb v. Doe, Vaugh. 104, 105. 
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pajrmenty aad to the other duress, yet if he pleads to one a 
refease of all actions at a lime subsequent to the acquirmg of the 
right of action on both^ and to the other duress, the pleading is 
bad for duplicity/ And yet what practical objection is there to 
tliis kind of duplicity ? It is only equivalent to the plea of the 
ten outlawries, when one would have been enough. That is, 
the defendant avers, and is ready to prove, under the first issue, 
niore than is necessary for the purpose of maintaining that issue 
cm his part. If the expression contains in it, what would be 
several good grounds of action or defence, why not let it stand, 
and let the party alleging, prove as many of them as he can ? 
If the other party is liaWe to sui*prise, a specification may be 
OTdered, as is the common practice in respect to the general 
counts. What is the general issue but precisely the same kind 
of pleading, since the defendant may give in evidence under it, 
numerous grounds of defence ? Is it not a fi-ivolous and puerile 
distinction, to prohibit the parties from allegbg in their pleadings 
numerous grounds in support of, or defence against, the whole 
claim in dispute, lest this heinous oflTence of duplicity should be 
committed on paper, when, in the same action, under the flat 
negative of the general issue, you permit the defendant to give 
in evidence some half a dozen entire grounds of defence, if he 
has so many, that go to the whole right of action ? 

The plaintiff having by the introduction of other, further, or 
some such word, completely eluded the inhibition of double 
pleading, as far as it relates to the restatement of the ground of 
action in different forms, the rule was still more * misHked by 
riiose who understood not the reason thereof,' in respect to its 
application to the defendant ; and the principle of fair play, which 
had before restricted the combatants to the use of one cudgel 
each, as the plaintiff had now the liberty of using as many as 
suited his purpose, suggested the propriety of giving the defend- 
ant the same Ucense. It was accordingly enacted by the 
statute of 4 Anne, c. 16, 'diat the defendant in any acUon, or 
the plaintiff in replevin, might plead as many several matters 
thereto, as he should think necessary to his defence.' The 
common law, thus modified and mitigated, still remains in force. 
The cause of action, and, — by leave of the court, (given in Eng- 

» Doct. Plac. 136. 
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land by a rule of court, drawn up of course,^ but with us usually 
taken of course without drawing up any formal rule) — the ground 
of defence, may be stated in as many different forms in the 
declaration, or consist of as many answers in the pleas, as 
the parties can devise, provided, of course, that they use only 
such as are adapted to the action. The rule in its most 
material applications, has, tlierefore, disappeared from the de- 
clarations and pleas, but it stiU infests the subsequent pleadr 
ings, whence it can be driven only by legislative interference. 

Now it is weU known that, in many cases, new facts are 
introduced in the pleas, and again, in the replication, the question 
occurs, why the opposite party should be limited to one answer 
to each plea and replication, when the defendant is at liberty to 
give as many good answers as he can to each count in the 
declaration. The reason given, namely, that albwing double 
replications, rejoinders, &c., would lead to plurality of issues, as 
we have already noticed, comes too late, since we are hable to 
this plurality whether double pleading is permitted in the repli- 
cation or not. But it may be asked why it should be permitted ? 
What benefit is proposed ? Precisely the same, we reply, that 
was proposed, and is attained, by authorizing the court to exclude 
the rule from the pleas, namely, the enabling the parties to state 
all the grounds of claim and defence, and because the exclusion 
of double replications, fcc., may have the effect of determining 
the judgment in favor of the wrong party. 

Take an example that recently occurred. An action was 
brought on a promissory note, and the declaration consisted of 
three counts ; 1st. on the note ; 2d. money had and received ; 3d. 
money paid. The defendant pleaded to all the counts ; 1st. 
the general issue ; 2d. that the defendant did not promise within 
six years ; 3d. that the action did not accrue within six years. 
The plaintiff joined the general issue ; 2d, replied that the 
defendant did promise within six years ; 3d, that he was out of 
the state when the action accrued, and did not return until within 
six years of the time of commencing the action. 1 st. The defend- 
ant joined issue on the promise within six years ; and rejoined, 
upon the strength of a provision in the law of Massachusetts ; 
2d, that the defendant left goods in the state which might have 

* Pleading double * is done by giving a brief to counsel, naming your 
pleas, which he signs of course. Pay 10s. 6(L Then carry it up.* 1 Sel- 
jon's Prac. 295. 
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been attached, and issue was taken upon the fact of goods 
of the defendant being so left in the commonwealth. Here were, 
then, three issues : 1st, the general issue, 2d, on the defendant's 
having promised within six years, and 3d, on his having left 
goods in the commonwealth liable to attachment. 

As it happened, both the parties were under precisely the 
same embarrassment with this rule against double replying and 
rejoining. The plaintiff depended upon proving that the de- 
fendant was not in the state at the time when the note became 
due, or that he had made a new promise within six years, and 
the choice between these two grounds was so difficult, that he 
was unwilling to make an election. The two special pleas of 
the defendant, however, gave him the opportunity to make 
replication of the two reasons why the statute of limitations 
ought not, as he supposed, to apply to his case. So we see in 
this case, that the very difficulty proposed to be avoided by this 
rule, namely, the plurality of issues, if it reaUy be any diffiulty, 
does now actually occur, provided the pleas are sufficiently nu- 
merous, and the subsequent pleadings are so conducted, as, in 
each stage, to leave an adequate number of points exposed, on 
which to engraft duplicity. 

But there are perils at every turn in this labyrinth. The two 
special pleas, it is true, gave an opportunity to the plaintiff to 
reply to these two grounds of maintaining his action, without 
committing the fault of duplicity. After all, however, this might 
be a Trojan present, for some of the books say very explicidy, 
and so it is in most cases, that where two pleas go to the whole 
declaration, and result in separate issues, and one issue is found for 
the defendant, he shall have judgment. Verdicts for each party 
would, in such case, most generally, be directly contradictory, 
«ince that on one issue would affirm that the plaintiff has a right to 
recover upon the whole declaration, and that on the other issue, 
that he has no right to recover on any count ; and it follows, of 
course, if the verdicts negative each other, that the plaintiff has 
not made out his case. But will the court receive a verdict from 
the jury, on one issue, that is, in itself, contradictory ? If not, 
why will they receive verdicts on different issues that are so ? 
Certainly two such verdicts would, when taken together, be an 
equivalent to no verdict at all ; they cancel each other. Does it, 
however, invariably follow that in such a state of the pleadings, 



Digiti; 



ized by Google 



282 DauiU Pleading. [Apnl, 

the verdicts given fiw the cqsposite parties are contradictoiy ? 
In the case just mentioned they evidently would not be so, ^nee 
by the provision of the law, it is intended that the plaintiff shall 
have a right to recover, if he can make out either of two alter- 
natives, namely, that the def<»dant was out of the commonwealth 
at the time when the note became due, and did not return until 
within six years before the time of commencing the action, or 
that he had promised within six years to pay the note. It is 
quite plain, dien, that if the plaintiff could make out either of 
those facts, he ought to recover, though the jury should find the 
other for the defendant. And yet the rule is laid down very 
explicidy, that if one issue covering the whole declaration ia 
found for the defendant he shall have judgment, at any rate ; a 
doctrine which we venture lo say, upon the strength of the above 
example, is not, in all cases, law. It is easy to conceive o£ 
cases, supposing the pleadings to be correct, in which, if opposite 
verdicts are given on difierent issues, the plaintiff is entided 
to judgment K the verdicts are contradictory, they then amount to 
no verdict If they are not contradictory, as in the above case they 
would not be, then why may not the plaintiff be as much enf itled 
to judgment, as where he gains a verdict upon an issue upon 
one count, though the verdict may be in favor of the defendant 
upon the others ? Where one cause of action is declared for in 
different counts, the plaintiff says in one count he has a right to 
recover an agreed price for goods sold, in another that he has a 
right to recover what they were worth. The aflirmative of 
either, entides him to judgment, notwithstanding the negative of 
the other. Of this there is no dispute. But suppose, in the 
course of the plealings, the plaintiff says he has a right to recover 
on aU his counts, although the cause of action arose more than 
six years before the action was brought, because, in the first 
place, the defendant was out of the commonwealth at the time 
when the action accrued, and did not return until within six 
years of the time of its being brought, and also because, smce 
he returned, he had expressly promised to pay all the sums de- 
manded in all the counts. Is not this precisely equivalent to a 
declaring for the same thing in two separate counts on which 
separate issues are taken ? It seems to us too obvious to be 
made a question. It is diflicult to see any ground whatever of 
doubt that the plaintiff is entitled to judgment One would be 
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apt to take this for granted, without looking at the books at all 
to satisfy himself on the point. But on making inquiry he will 
find, on the contrary, that Mr. Stephen apparently lays down 
directly the opposite doctrine, though without giving any author- 
ity or reason. He says, * Whether one or more issues be pro- 
duced, if the decision, whether in law or fact, be in the defend- 
ant's favor, as to any (me or more pleas, he is entided to 
judgment, though he fail as to the remainder, i. e. he is entided 
to judgment in respect to that subject of demand or complaint, 
to which the successful plea relates ; and, if it were pleaded to 
the whole dedaraiion, to judgment generally, though the plain- 
tiff should succeed as to aU the other pleas, ^ p. 292. 

We cannot but think that this proposiuon was hastily stated by 
Mr. Stephen. We certainly should dissent from it, though it 
were propped up by ever so great a number of authorities, since, 
in the case just mentioned, it would give judgment to the wrong 
party. But so far is it from being supported, that we are not 
able to find any case that bears it out. The courts say passim, 
that they wiO look at the whole record in order to determine 
which party is entitled to judgment. They do not say that, in 
ease the pleadings result in separate issues on the difierent 
counts, and only in such case, but that in all cases and whatever 
may be the pleadings, they will look at the whole record to 
decide which party or whether each party, as is sometimes the 
case, is entitled to judgment. And if they determme by inspec- 
tion of die whole record in the case just put, there can be no 
possible doubt how the point is to be determined. 

In Dodd V. Joddrell, 2 T. R. 235, a case of replevin of catde, 
the defendant pleaded, 1, non cepit, 2, cognisance nH bailiff of 
Sir J. H. The plaintiff replied, 1, by taking issue on non ee- 
pit, 2, by traversing that the defendant was bailiff, 3, a license to 
himself, the plaintiff, from Sir J. H. to put the catde in the 
place in question, 4, that the place was part of the Portmore 
common, in which he, the plaintiff, had a right of conmion. 
Here were four issues : 1, the general issue, 2, whether the 
defendant was bailiff of Sir J. H. 3, whether Sir J. H. gave the 
plaintiff license, 4, whether the hcus in quo was a part of Port- 
more common. And each of these issues resulted from pleas 
pleaded to the ' whole declaration.'^ According to the doctrine 
laid down by Mr. Stephen, if the defendant succeeded on either 
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of the four issues, he would be entided to judgment. He did 
succeed on the second and third issues, and yet the court gave 
judgment for the plaintiff. And how could they do otherwise ? 
For the verdict established the facts, that the defendant did take 
the cattle, and that he took them on Portmore common, where 
the plaintiff, having a right of common, had a right to put them. 
Of what import was it, then, except in relation to the taxation of 
costs, whether the defendant was bailiff of Sir J. H. or whether 
Sir J. H. gave leave to the plaintiff to put his own cattle on a 
common in which it was conceded that he had a right of com- 
mon ? It may be said that replevin is an action sui generis 
in which both parties are actors. But this does not help the. 
matter, unless it be said that neither is defendant, in order to 
bring the case within Mr. Stephen's rule. But it might just as 
plausibly be said that both are defendants, and then we should 
have a contradiction of the rule whichever should have judgment. 
It is possible this case may, with others, assist in forming a 
definite rule, instead of that of Mr. Stephen. What that rule 
would be we wiD not attempt at present to define specifically. 
We only contend in general that the court will inspect the whole 
record to determine for whom to give judgment, and that such 
bspection wiD not in all cases show that judgment is to be 
rendered as Mr. Stephen states, and yet some precise proposition 
might be framed, which, like an algebraic formula, will express 
what will always be the result of such inspection. In the case 
of Vivian v. Blake,* where two issues were formed upon pleas 
to the whole declaration, and verdicts found for each party, though 
judgment was rendered for the defendant, as the record showed 
it should be, yet the court appear, by their language, to consider 
and decide for which party judgment shall be rendered, without 
treating the case as subject to any settled well known rule. 

It is not denied that it will, in most cases, happen that where 
the pleadings result in different issues, each arismg on a plea to 
the ' whole declaration,' the defendant will, from the inspection 
of the whole record, be evidently entitled to judgment ; but not 
in virtue of the rule above quoted. It is a serious evil that such 
a rule should be supposed to exist, since it deprives the plaintiffi 
from replying all their grounds of action, where the state of the 
pleadings and the rules of pleading would permit them to do so, 

» 11 East, 263. 
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through an apprehension that they may entangle their rights in a 
net work of pleadings, since every additional issue, according to 
this doctrine, diminishes their chance of recovering. 

The plaintiff accordingly, in the case already mentioned, re- 
plied separately to the two pleas, namely, to the plea that there 
was no promise within six years, he replied that the defendant 
did promise within that time, and to the plea that the action did 
not accrue within six years, that the defendant was out of the 
commonwealth when the action accrued, and did not return 
until within six years of the time of commencing the action. 
If there had been but one special plea, the plaintiff, as very fre- 
quently happens under this rule against double replications, &c. 
would have been obliged to have chosen which of these two 
grounds of maintaining his action, which the law professes and 
intends and ought to allow him, he would give up, and which 
he would rely upon. 

In the same case it happened that this same rule against 
double pleading in rejoining, embarrassed the defendant also. 
The law of Massachusetts provides that though a debtor is absent 
from the state at the time when the right of action accrues, yet, 
if he leaves property in the state which is liable to attachment at 
that time, the statute shall begin to run, notwithstanding his 
absence. And by a decision of the Supreme Court' it will 
make no difference in this respect whether the property so left 
is already attached on demands to ten times its value, or is un- 
incumbered, since, though it may be under attachments to any 
amount, the creditor may still, nevertheless, commence his action, 
since by the law of the state, the circumstance of the property being 
in the state, enables him to make a valid service of his process. 

The defendant accordingly, in this case, wished to rejoin, both 
that he was in the commonwealth and that he had property in 
the commonwealth liable to ' attachment at the time when the 
debt became due. But this rule against double pleading pre- 
vented him from making both rejoinders, arid compelled him to 
select the one on which he supposed he could most safely rely. 

If there had been no rule against double pleading, the plead- 
ings in this case would have resulted in four issues : 1, the gen- 
eral issue ; 2, whether the defendant had promised widiin six 



* Byrne v. Crowninshield, 1 Pick. 263, 
vox*. V. — NO. x. 36 
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years; 3d, whether he was absent from the commcHiwealth 
when the action accrued, and had continued sd^sent until within 
six years ; 4th, whether he left property within the comHumweddi 
liable to attachment. Now we caimot imagine any way in which 
verdicts, that should be consistent with each other, couU be 
rendered on these four issues^ so as to occasion the slighted 
embarrassment to the court in giving judgment ; and as to asy 
danger of inccMisistent verdicts, ia the first place, as we have 
aheady said, the court will not allow them, since ^ jury cannot 
on oadi affirm contradictions ; and again, this difficulty, if it be 
one, presents itself just as palpid)Iy under duplicity of pleading 
in the declaration and pleas, as it would under duplicity in 
replications, rejoinders, &c. Besides, it is a matter of entire 
discretion with the court, how far to allow of duplicity in pleas ; 
and it is only necesssoy to extend the same discretion to duplicity 
in replications, &c., to secure them e&ctually in this case also, 
against that evil apprehended by Coke, whatever it may be, of 
being * inveigled.' 

The s}rstem of pleading at common law, in its general princi- 
ples, is certainly a striking, and, in some respects, an admirable 
application of the science of logic. But then we should not he 
such enthusiastic devotees to its doctrines, as to vindicate in the 
cabinet and the field, all the hair-splitting and frivolous quibbling 
to be found under this tide in the books of common law ; and 
reduce the practice and the administration of the law to the mere 
art of puzzling and being puzzled. Every lawyer knows that 
in the old times, the rights and obligations of parties, were 
made the stakes in a sort of logical game. * When I diligently 
consider,' says Coke,* ' the course of our bod^ of years and 
terms, from the beginnbg of the reign of Edward III., I observe 
that more jangling ami questions grow out upon the manner of 
pleading and exceptions to form, than upon the matter itself.' 
The querulous exceptions and scholastic trifling of the ' books 
of years and terms ' have, however, in many respects, given 
place to good sense and liberal logic. But we are not, there- 
fore, to imagine that the consummation of legal science has 
ever yet been achieved ; and of all its branches, the technical 
parts, those which necessarily involve more or less of merely 

> Co. Lit. 303 a. 
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arbitrary rules, are vraat to make the tardiest progress, and 
always advance widi difficult and rductant steps. They lie 
deep in the recesses of art, r^fnoved from the control and influ- 
ence of the heaving, fluctuating, and changing social world. 
Men witness and feel the tremendous shocks given to their 
affidrs by the voltaic pile of counts, pleas, replicattcms, and 
rejoinders, without, however, understanding the mysterious pro- 
cess of its combination to \^ch it owes its power; and an 
honest client who should be told that he was made or ruined, 
independently of the rights or (^ligations which our laws profess 
to assign him, by the mere circumstance that the word reply or 
ryoin was not inserted in an English statute some century and 
a half ago, would be apt to think that the law dealt in magic as 
well as logic. And if he were also told that the reason why 
this same reply or ryoin had not found its way into our own 
statutes, was the fear that the introduction of two or three plain 
questions, more or less, into his case, with the consent of the 
judges, in addition to the perhaps seventy-five already disposed of, 
might have utterly confounded the court, and bewildered both 
them, the jury, and the parties, in an enchanted thicket of repli- 
cations, rejoinders, surrejoinders, rebutters, and surrebutters, — 
would, according to the event of his suit, either thank or curse 
his stars, that there were men in the world so much wiser than 
himself. 

But persons whose business aiKi delight it is to explore the 
technical arcana of this occult art, learn by degrees to dwell 
upon its mysteries with devout enthusiasm, and are apt to be the 
last to dream of, or tolerate any change whatever. They are 
too much disposed to consider all thmgs else to be only second- 
ary and incidental to this world of their own, and if the rule of 
special pleading as limited by the statute of Anne, or if any 
other dogma of their system, is not adapted to the rights and 
duties of men, as the law professes to establish those rights and 
duties, the fault is supposed not to be in that superior and pre- 
dominant system of single pleading, but in the subordinate 
appendage to it, the whole mass of the afiairs of society. If any 
change is proposed, if the exquisite perfection of the system, in 
any of its particulars, is called b question, they are too apt to 
say, ' it is misliked by those who understand not the reason 
thereof,' 
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As far as this rule against double pleading prevents the parties^ 
in any stage of the proceedings, fix>m alleging, and proving if 
they can, all their lawful grounds of claim or defence, we profess 
ourselves to be of the number of those who *mislike' it, and 
who 'do not understand the reason thereof.' The legislature 
of New York, in the Revised Laws of that state, has abolished 
this restriction and extended the right of double pleading, in 
this sense of it, with leave of the court, to replications, &c. ; and 
we should not apprehend any embarrassment to the administra- 
tion of justice, if some of the other states, where the restricted 
rule of 4 Anne is still in fprce, should foUow this example. 



ART. v.— HORSE CAUSES. 



^ Treatise on the Law of Warranty of Horses. By R. S. 
SuRTESs, Gent. London. 1831. 

* As foil of diseases as a horse,' says Shakspeare, and he might 
have made a comparison in another respect with equal truth, by 
saying < as fruitful of law-suits as a horse ; ' for of all chattels, 
the purchase of one of this sort, is the most Hkely to be the 
purchase of a suit. But this anunal has not yet given a name 
to any title in the law, for though we have the law of shipping, 
fisheries, &c., we have as yet no such title as the law of horses. 
Mr. Surtess proposes to supply this deficiency m a duodecimo 
treatise of about a hundred pages, in which he intimates that this 
branch of the law is not as well settled as it would have been, had 
judges studied farriery more, and the year books less. * Owing,' 
he says, * to the nature of their profession, the judges have 
not those opportunities of acquiring information, or ascertaining 
by experience, the various peculiarities and qualifications of the 
horse, which are necessary to be known in order to arrive at a 
proper conclusion on points connected with them. Many of 
their decisions are founded more in theory than practice ; and 
even their theory is often the dic^o of veterinary surgeons, and 
other practical men. But their ignorance of the economy of 
the horse is not the only disadvantage under which their lordships 
labor when formmg an opinion of what is commonly called a 
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** borse cause." The contradictory evidence, not to say per- 
jury, and the stabularian and technical terms which are made 
use of, tend much to heighten the embarrassment under which 
they are placed. Far be it from me to say any thing disre- 
spectful to their lordships,' &c. 

And the author proceeds to apologise for their tordships, for 
their ignorance of the * economy of the horse,' and their mistakes 
in this branch of the law, premising, at the same time, that no 
country possesses more competent judges of all law, that of 
horses not excepted ; but still their knowledge on this particular 
subject is but inconsiderable, for * it is a species of knowledge 
almost incompatible with the grave duties which they have to 
perform.' And if the subject is one of difficulty to the admin- 
istrators of the law, how much more difficult is it, says Mr. Sur- 
tess, to the ' ordinary citizen of the world,' who, in addition to 
his own doubts, has to contend with the opposite doctrines pro- 
mulgated by the judges, without knowing where to find the 
decisions, in which those doctrines may have been stated and 
applied. 

To assist such * ordinary citizens of the world,' the author 
compiles this short treatise, the second of the kind, it seems, in 
English, a former one having been published anonymously, 
entitled *The laws relating to horses,' which, however, Mr. 
Surtess represents to be very imperfect, scarcely touching the 
subject on which it professes to treat. 

The author, Mr. Surtess, does not venture to promise a clear 
exposition of the law relating to horses, which he says would be 
quite impossible, * the cases are so contradictory, and so unset- 
tled is the law.' He supposes that every attempt to reconcile 
and elucidate the subject, would only make it more obscure. 
He can therefore only arrange the decisions in a systematical 
form, ' to enable the reader to draw his own conclusions, as to 
their bearing and tendency.' 

Such is the author's general plan, and as the horse is an 
interesting animal, and every thing relating to him, not except- 
ing the law, is not without interest, both in and out of the pro- 
fession, we will follow Mi\ Surtess in the cases he has cited ; 
though it will no doubt have already occurred to our readers, 
that the questions in ' horse causes ' are most frequently those 
of fact, so that the jury are the persons which it behooved him 
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more particubrlj to enlighten. And yet, as it can hardly be ex- 
pected that the whole multitude of persons of all profes^ons and 
trades, whose names go into the jury-box, can be made profound 
adepts in the * economy of the horse,' the results of trials, in 
these causes, must, for any thing we can see, continue to be as 
uncertain as ever ; unless a set of jurymen can be educated and 
set apart to serve on special juries in this branch of juridical 
administration. Nor would such a jury, nor will the court, or 
any other jury, be gready assisted in deciding any such cause, 
by the systematical arrangement of a number of * contradictory 
cases,' as Mr. Surtess seems to think, though we for ourselves, 
do not see any striking diversity of opinion on the law relating to 
this species of sale. The cases present, however, a number of 
examples in which it seems to be quite impossible to form, an 
entirely satisfactory opinion on the facts. There is no difference 
in principle between these cases and those relating to sales and 
warranties of other chattels, but there is oftener a great difficulty 
in fact, owing to the innumerable disorders and lurking vices of 
the article. These cases also illustrate what lay 'gents' are 
apt to consider the Uncertainty of the law, which is, in nine cases 
out of ten, if not ninety-nine out of a hundred, the uncertainty 
of the facts or tbb t^se. 

The first subject in this treatise affi)rds an example of this 
sort ; for the question, what is a sound horse ? is more difficult 
than many of those which have puzzled theplulosophers and meta- 
physicians. In order to make this pomt mcwre clear, Mr. Surtess 
gives sundry definitions of a sound horse, especially among 
sportsmen and gentlemen. Such as tibat * a sound horse is one 
that is perfect in structure and action ; ' as if any one would 
know what is perfection in structure and action, any better than 
what is soundness. Oh this subject some cases are given. ' On 
an advertisement of a black gelding five years old, has been 
constantly driven in the plough — warranted,' the warranty was 
held to be merely of soundness.* A sound price is thought a 
circumstance entitled to weight as to the fact of a warranty, but 
since the time of Lord Mansfield has been held not to be, of 
itself, a warranty of soundness.* 

* Richardson v. Brown, p. 13. 

* Chandler v. Lopus, Cro. J. & C. 4 ; Parkinson v. Lee, 2 East, S23 ; 
Mellish V. Motteux, Peake, 156; Baglehole v. Walters, 3 Camp. 154; 
Lewis V. Cosgrove, 2 Taunt. 2. 
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Mr. Surtess states the case of Earle against Patterson, (p. 20) 
which he thinks the more notable, as the pltuntiff was a soUcitor, 
and yet he failed to make out his case. A mare, the subject of 
the suit, having been warranted sound, ^ was given to a carrier to 
be taken to Romford, and on the road the carrier observed that 
she began to stare and whisk about, which led him to conclude 
that somethifig was the matter with her eyes.' At the end of 
three weeks the defect in the eyes began to be more apparent, 
and it was then ascertained that she was ' huck-eyed^^ and within 
six weeks afterwards ^ lost cHie eye, and the only question 
was whether the disorder existed at the time of the sale. This 
is one of those cases which would occur, and would also be 
attended with doubt and uncertainty, though the vendor, pur- 
chaser, judge, jury, counsel, and witnesses, had all read Mr. 
Surtess's book, and had, besides, been accomplished veterinary 
surgeons. And yet people complain of the uncertainty of the 
law, because it cannot discover, to denaonstration, whether the 
animal was or was not buck-eyed on a certain day of a certain 
month. The lay ' gents ' are apt to complain of its uncertainty, as 
if the uncertamty related to the law, and not to the fact of the 
animal's being buck^yed. 

Lord Ellenborough held cough to be a decided unsoundness. 
But crib-biting is a more questionable point, which Mr. Justice 
Burroughs' considered as presenting a mixed question of law 
and fact in respect to warranty of soundness. * It is,' said he, 
* a curable vice, a mere accident arising from bad management 
in the traming of the horse, and is no more connected with un- 
soundness than starting or shying.* But the author infers from 
the case, that this habit, if setded and confirmed, anK>unts to a 
breach of the warranty of soundness. We do not, however, for 
ourselves, discover what mixture of law there is in the case ; 
unless such a question may arise upon the definition of sounds 
ness. 

Whether nervifig renders a horse unsound, within the mean- 
ing of the warranty of soundness, was a question submitted ta 

* Broenburgh v. Haycock, p. 27. 

^ When confirmed, this habit seems, if not itself unsoundness, at least to 
be its immediate cause, according to the explanation given by the farriers, 
for they say there is no doubt that in crib-biting the horse swallows air, and 
Mr. White, quoted by Mr. Surtess, says, * I have seen a horse distend his 
stomach and bowels with it to an enormous degree.' p. 35. 
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the juiy, under the direction of Chief Justice Best, now Lord 
Wynford. This is an operation frequently performed by the 
Spaniards, by burning, but the English divide a nerve that leads 
from the foot up the leg, in order to prevent the disease of the 
foot from extending to the leg. That judge was of opinion that 
a horse upon which thb operation had been performed in the 
English mode, was not sound. 

Whether quidding^ that is, the teeth growing jagged so as to 
prevent the animal from feeding well, is a breach of the warranty 
of soundness, the author tells us has never been adjudged. 

On the subject of roaring, again, some doubt seems to rest. 
It is stated by a witness quoted by Mr. Surtess, to be * occasioned 
by the circumstance of the windpipe being too narrow for 
accelerated respiration, and that the disorder is produced 
frequently by sore throat or other topical mflammation, and that 
the disorder was of such a nature as to incommode a horse very 
much when pushed to his speed.' Some consider a roarer^ 
or high-blower, which is only a worse roarer, not to be such 
an animal as answers to the warranty of soundness. Lord 
EUenborough is quoted, as saying,* *If a horse be afiected by 
any malady ^which renders him less serviceable for a perma- 
nency, I have no doubt that it is unsoundness ; I do not go by 
the noise, but by the disorder.' 

We pass over splents, springhalt, temporary lameness, thor^ 
ovghrpin, thrush, weavers, and imnd-suckers, to come to the 
case of warranty against vices, under which the author gives the 
following account of a purchase, to show the importance of 
adding to the warranty of soundness, ' free from vice.' 

* My brother being in want of a hunter, we were walking 
together through a public horse-fair held in the streets of a 
country town, when our attention was attracted by a very neat 
made chestnut horse, rode past by a dealer. 

* We stopped him, and after riding the horse, and approving 
of him in every respect, my brother purchased him for some 
fifty guineas, taking the usual receipt, which I wrote out, adding 
the words " warranted sound in every respect." 

'The horse did very well at first, but he was soon discovered 
to have a trick of drinkmg at every watering place he came to, 
and so resolute was he in his determinations, that if checked, he 

* Bassett v. CoUins, p. 37. 
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would rear aod walk on his hind legs up to the trough, and very 
likely place bis fore legs in it, to4he risk of breaking his knees, 
(the troughs being all made of stone in that country) and on the 
last day my brother rode him, he had been obliged to let him 
almost burst himself with water at one, lest he should take it 
iDto his head to walk into a deep river, along the banks of which 
he had to pass. 

* ' On finding this to be the case, I went to the dealer and told 
him he must take his horse back, for the trick he had, rendered 
him quite useless as a hunter, for which purpose he had been 
bougjit ; and I added, I considered he was vicious. This, of 
course, the dealer denied, and after talking some time about it, 
he gave me the following piece of advice : " You should, sir, 
have added free from vice to the warranty, but even then I 
should not have taken him back, for that is not vice, but play- 
fulness." It was rather rough play certainly, but the words bemg 
omitted, we did not feel ourselves in a situation to try whether 
the judge would agree with our friend in the construction he 
put upon his warranty.* 

As to returning a horse, or any other article, on account of 
its not answering to the warranty, only a reasonable time is 
allowed, and what is reasoTuMe in this respect, as in respect to 
every other act, will depend upon the particular circumstances 
of the case. Now, to take the example given by Mr. Surtess, 
if a horse is warranted a good hunter, and a firost sets in imme- 
diately after the sale, and continues for a month, the reasonable 
time will not expire until after the frost breaks, and gives an 
opportunity for the trial of the horse, (p. 63) And then again 
the time of purchaser's discovering the defect is to be taken into 
the account, in determining what is a reasonable time within which 
to return the article.* 

An innkeeper has a lien upon horses, for, what we call, their 
keepings and the English, their A:eep, but according to the opinion 
of Lord Wynford,* a livery-stable-keeper has no such lien. 

It appears that if a horse is injured in consequence of unskil- 
ful shoeing, the smith will be answerable. But in respect to 
the veterinary surgeon, the law seems to be very indulgent to 

» Kettletas v. Fleet, 7 J. R. ^gfcfc S ^^, 
* Wallace v. Woodgate, p. 71. 

VOL. V. NO. X. 37 
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mistakes and imskilfalness, and the law is the same as in the 
case of other surgeons and in that of physicians, who are not 
indictable for maiming or killing their patients, except in the 
grossest cases of a wanton disregard to and presumptuous tamper- 
ing with human life ; nor are they answerable in damages to 
the party injured by their practice, except in a very strong and 
palpable case; for the courts consider the maxim of caveat 
emptor to apply with pretty strong force to the cases of a pur- 
chaser of medicine and advice. 



ART. VI.— COWEN'S DIGEST. 

A General Digested Index to the nine volumes of CowenU 
Reports of Cases argued and determined in the Supreme 
Court arid in the Court for the Tried of Impeachments and 
Correction of Errors in the State of JVew York. By the 
author of those Reports. Albany. Wm. & A. GouJd & Co. 
1831. 8vo. pp. 559. 

The rapid multiplication of law boots makes it every day more 
important that works of this kind should be conveniently arranged. 
When the number of books to which a practitioner was obliged 
to resort in the course of business was very limited, a few 
minutes more or less, spent in examining any one of them, was 
of little consequence. But now when the mere digests of 
reported decisions are more numerous than all the volumes of 
reports formerly were, every thing by which the time spent in 
examination is likely to be increased or diminished, deserves 
serious attention. 

In one of our former numbers we complamed of Mr. Coxe's 
Digest of the United States Reports, on account of his having 
heaped the cases under each title together in a chronological 
order, instead of reducing the decided points to a systematical 
arrangement, and also for his neglecting to make subdivisions 
under the general heads. 

Mr. Cowen's Digest is liable to the same objections, though 
not to the same extent. It presents the cases under each head 
chronologically, and without any subdivision of the general titles ; 
but in order to facilitate research, it gives a sort of index or table 
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of conteDts at the beginning of each of the longer titles, with 
references to the difierent points or sections, which are numbered. 
As a specimen of the author's plan, we extract the mdex placed 
at the head of the title Mortgage. 

* I. Of the nature, eflfect, form, and validity of a mortgage, and 
the interest of the parties, 1 to 5, 9, 12 to 25, 28 to 34, 102, 
107, 112 to 114, 127, 128, 139, 153. 

II. Acknowledgment, proof, registry, and preference, 11, 39, 47 
to 55, 62 to 65, 70, 93, 101, 103 to 105, 124, 130 to 137, 140. 

III. Does not extinguish even a simple contract, 125. 

IV. For what claims it may be enforced, 6 to 8, 10, 23, 25. 

V. Of the power of sale, 14 to 16, 47 to 61. 

VI. Of the assignment, assignor, and assignee, 12, 40 to 45, 56 
to 69, 106 to 108, 116 to 118, 129, 132 to 137, 140 to 144, 149 
to 152. 

VII. Of the payment and discharge of a mortgage, 90, 92, 94 to 
101, 108, 109, 124, 125, 126, 149, 150. 

VIII. Rights of a junior incumbrancer by mortgage or judgment, 
35 to 39, 152. 

IX. Of merger by the meeting of the legal and equitable estates, 
and the extinguishment of the mortgage debt, 71 to 88, 111. 

X. Of foreclosure and sales, and the practice and practical forms, 
40 to 46, 94 to 101, 109, 110, 115, 116, 138, 145 to 148. 

XI. Notice to quit. 89. 

XII. Remedy on the collateral bond, 109, 147. 

XIII. Mortgage of goods, 120. 

XIV. Evidence, 26, 27, 91, 112, 114, 121, 122, 123, 144, 163. 

XV. Computation of time, 138. 

XVI. Other matters; power, 14, 16, 17 to 22, 47 to 61 ; court of 
chancery, 23 to 27, 70, 121, 122; judgments and executions, 
32, 128, 129, 149 to 152; purchase, meaning of the word, 34; 
tax, 38, 39; deed, 45; estate, meaning of the word, 185; 
ejectment, 92, 118, 123, 126; usury, 102, 118, 119, 153; 
vendor and vendee, 119; witness, 123, 144; payment, 125; 
principal and agent, 14, 16, 17, 22, 47, 61, 133, 134 ; statute, 
138; trustee, 143; set off, 149 to 151.' 

There is no doubt that a table of contents of this kind is of 
some assistance to the reader, but much less than a subdivision 
of the title would have been. The bearing of the decisions on 
any topic is much more readily seized by the reader when he 
views them all connected together in one place, than when they 
are dispersed through eight or ten pages. Where one of the 
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dinsioas of the contents contains eight or tm references, it is 
very evident that in order to examine all die pomts, the reader 
must keep turning backward and forward, from the index to the 
number first referred to, then back agam to the index, then 
forward to the next number, and so on, till all the points referred 
to have been read. It is a very nnxlerate computation to say 
that it will take twice the time on an average to examine any 
subject in this digest, that it would to look over an equal quantity 
of matter in a digest conveniently subdivided, like Johnson's. 
Besides this, the straining of the eyes, which to those whose 
organs are not strong, is always very great in consulting any 
digest, will often be increased almost beyond endurance, in 
turning over one arranged, or rather not arranged, like this of 
Mr. Cowen. 

Another evil which is occasioned by the chronolo^cal 
arrangement of a digest, is the constant repetition of the same 
point, where it is decided in several cases, and of course an 
increase of labor to those who have occasion to consult the 
work. We offer the following extracts fi^m the tide Usury j as 
an example of these repetitions. 

' 4. Discounting a note at 7 per cent, and taking the interest in 
advance, is not usury, either in bankers or others. New York 
J*Hremen Insurance Company v. Sturgess, ii. 664. 

9. The right to take interest in advance on discounting a note, 
is not confined to banks, bankers, and merchants discounting bills 
in the fair course of commercial business, but extends to individ- 
uals, and others having a general right to discount. New York 
Foremen Insurance Company v. Ely, ii. 678. 

10. The rule is this : Taking interest in advance is allowed for 
the benefit of trade ; though it exceed the legal rate of interest. 
The instrument thus discounted must be such as will, and usually 
does, circulate in the course of trade, viz. a negotiable instrument, 
and payable at no very distant day. Under this restriction, taking 
interest in advance, either by a bank, an incorporated company 
without banking powers, or an individual, is not usurious, id, 

23. Taking the interest in advance, on discounting a note, is 
not usury, though it was formerly held otherwise. Bank of Utica 
V. Wager, ii. 712. 

24. But it seems this is confined to bankers, and those who deal 
in commercial paper by way of trade. idJ 

How much more convenient and satisfactory would it have 
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been to the reader to have had these three* cases collected 
together, and the points decided by them given only once. 

It has been objected to Mr. Cowen's abstracts of cases in 

his reports, that they are filled up with statements of general 

principles which are so familiar as to need no repetition. This 

index is, perhaps, liable in some degree to the objection of 

containing much unimportant matter. We are far from objecting 

to a statement of the general principle on which a case hinges. 

Yet we do not think every intimation of an opinion by a judge, 

is worthy of being placed in an abstract. It requires great 

judgment to determine correctly what to admit and what to reject ; 

and the error of inserting too much, is less important than that 

of omitting any thing which deserves notice. Yet after making 

every allowance, we find many things set down in Mr. Cowen's 

digest and numbered by him as points, which seem entirely 

unworthy of that distinction. Thus after statmg two pomts as 

established by a case referred to, the next point is as follows, 

* The cases upon the two last points considered. idJ* 

Of what use is this intimation to the reader. If he wished to 
find references to cases upon those points, he would, as a matter 
of course, look at the case without this line from the digester. 
To a person who does not intend a particular examination of the 
subject, the fact mentioned m the sentence, that the cases are 
considered in a particular place, is entirely useless. In another 
place, we find the following : ' 1 . The general duty of a factor 
considered. Levtrich v. Meigs fy Reed^ i. 646,' and * 10. 
The nature and eflfect of a commission del credere consider- 
ed, itf.' and * 14. Rights of set-oflT between these two consider- 
ed, irf.' The information that certain subjects are considered 
in certain cases, seems to us altogether superfluous, smce the 
precise decisions or opinions upon those very subjects, are, or 
ought to be, always stated under the same titles. 

Having found so much fault with Mr. Cowen, we must in 
justice say that the titles in his digest are well chosen, and that 
he has given very full abstracts of the cases reported. 
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ART. VII.— ADVICE TO A YOUNG LAWYER. 

Be brief, be pointed ; let your matter stand 

Lucid in order, solid, and at hand ; 

Spend not your words on trifles, but condense ; 

Strike with the mass of thought, not drops of sense ; 

Press to the close with vigor once begun. 

And leave (how hard the task!) leave off, when done. 

Who draws a labor'd length of reasoning out. 

Puts straws in line, for wind^ to whirl about ; 

Who drawls a tedious tale of learning o'er. 

Counts but the sands on ocean's boundless shore. 

Victory in law b gain'd, as battles fought. 

Not by the numbers, but the forces brought. 

What boots success in skirmish or in fray, 

If rout and ruin following close the day ? 

What worth a hundred posts maintained with skill, 

If these all held, the foe is victor still ? 

He, who would win his cause, with power must frame 

Points of support, and look with steady aim ; 

Attack the weak, defend the strong with art, 

Strike but few blows, but strike them to the heart ; 

All scattered fires, but end in smoke and noise. 

The scorn of men, the idle play of boys. 

Keep, then, this first great precept ever near^ 

Short be your speech, your matter strong and clear, 

Earnest your manner, warm and rich your style, 

Severe in taste, yet fiill of grace the while ; 

So may you reach the loftiest heights of fame, 

And leave, when life is past, a deathless name. 
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DIGEST OF RECENT DECISIONS. 



The most important cases in 

VERMONT REPORTS. Vols. I. and 11. 
HALSTED, New Jersey. Vol. VI. 
GILL and JOHNSON, Maryland. Vol. I. 
PICKERING, Massachusetts. Vol. VIII. 

MASON. Vol. V. Circuit Court of the United States in the District 
of Maine, New Hampshire, Massachusetts, and Rhode Island. 



ACTION. 

If A's personal property is attached in a suit against B, and A sells 
and assigns his property to a third person while it is under at- 
tachment, an action of trespass for the benefit of the vendee, 
against the attaching officer, is properly brought in the name 
of A. HoUey v. Huggeford, 8 Pick. 73. 

ACTION ON THE CASE. 

Where real property is in the possession of a lessee, other than a 
tenant at will, case, and not trespass, is the proper form of 
action to be brought by the landlord for an injury by a stranger 
affecting th6 inheritance, even where trespass would be the 
proper remedy if the landlord were himself in possession. 
Lienow v. Ritchie, 8 Pick. 235 

ADMIRALTY. 

1. The admiralty has jurisdiction over petitory, as well as possessory 
suits, to reinstate owners of ships, who have been wrongfully 
displaced from their possession. Schooner Tikon, 5 Mason, 465. 

2. The admiralty has jurisdiction in case of a wrecked ship, to 
decree a sale upon application of the master. lb. 

AMENDMENT. 

1. A verdict may. be amended by the judge's notes, afler error 
brought and joinder in error. Clark v. Lamb, 8 Pick. 415. 

2. A special verdict cannot be amended by the minutes of the 
judge, without the consent of both parties. Walker v. Dewey, 
8 Pick. 520. 
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!). f r the infancy of the plaintiff is pleaded in abatement, the 
court may allow him to amend by inserting in the writ, that he 
sues by A, his next firiend. Blood v. Harrington, 8 Pick. 552. 

ASSIGNEE. 

1. The assignee of a bond takes it subject to all the equities wluch 
existed against it in the hands of the original obligee ,* and a 
fraud in obtaining the bond by the obligee, may be set up in an 
action at law, as a defence against the assignee, though he pur- 
chased it for a valuable consideration, and without notice of the 
fraud. Barrow v. Bispham, 6 Halst. 110. 

2. The assignee of a rent charge may take advantage of the clause 
of re-entry. Farley v. Craig, 6 Halst. 263. 

3. Whether an ejectment may be brought by the assignee of the 
rent charge against a tenant of the demised premises, on a refusal ■ 
by him to pay rent according to the terms of the lease, and the 
clause of re-entry contained therein. Qtuere. lb, 

ASSIGNMENT. 

1. In an indenture of assignment and release between a debtor 
and his creditors, the property assigned was described as a 
quantity of certain kinds of goods in the hands of divers persons 
named, and it was provided that a schedule of the property 
should be made out and annexed to the instrument ' as soon as 
may be.' Held, that annexing a schedule was not a condition 
precedent to the operation of the release ; and that omitting to 
annex it did not make the assignment void or defeat the release; 
though the provision might amount to a covenant that the debtor 
would, whenever it should be required, make out and annex 
such schedule. Emerson v. Knower, 8 Pick. 63. 

2. Where goods on consignment at Boston were, on the failure of 
the owners, assigned for the benefit of creditors, and before 
notice to the consignees of the assignment could be reasonably 
given, another creditor of the debtor's attached them by a trustee 
process in Boston, the debtor and the creditors being citizens 
of the state of Pennsylvania ; it was held, that the assignment, 
if bona fide, was a sufficient title to pass the goods to the as- 
signees, and to overreach the trustee process. Bholen v. Clevdand, 
5 Mason, 174. 

ASSUMPSIT. 

1. A tax imposed by a municipal corporation, cannot be recovered 
on a count for money paid, laid out, and expended ; although 
such corporation has paid the cost of the improvement, for which 
the tax was created. Mayor and City Council of Baltimore v. 
Hughes, I Gill & Johns. 480. 
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5J. Nor can the cost of such an improvement, or any part thereof, 
be recovered from a defendant liable to pay tax therefor, on a 
count for work and labor, where the ordinance under which the 
work was done, has not been properly pursued, so as to create a 
legal liability in the defendant. lb. 

ATTACHMENT. 

Butter made from the milk of a debtor's only cow, is exempt from 
attachment and execution. Leavitt v. Metcalf, 2 Vermont 
Cases, 342. 

ATTORNEY. 

An attorney who is employed to collect a debt is liable to his client 
if he neglect, without fresh instructions, to pursue the bail of the 
debtor in due time. And though the bail be insolvent, yet if 
there be reasonable ground to believe that the officer will be 
liable upon a failure to collect of the bail, the bail should be 
pursued for that purpose. Croaker v. Hutchinson, 1 Vermont 
Cases, 73. 

AUDITA QUERELA. 

Audita querela will not lie where a writ of error is the proper 
remedy, though such writ is taken away by statute. Dodge v. 
HubheU, 1 Vermont Cases, 491. 

BAIL. 

A person having become bail in one state in the Union, may take 
the principal in another state. Commonwealth v. Brickett, 8 
Pick. 138. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. The endorsee of a note void in its creation, may recover of the 
endorser without proving a demand of the maker. Chandler v. 
Mason, 2 Vermont Cases, 193. 

2. When a bill of exchange is endorsed in full, all the legal interest 
is transferred to the endorsee, and having the legal interest, he 
alone is qualified to maintain an action on such bill. He cannot 
use the name of the payee, because the payee having transferred 
his interest, can have no competency to maintain an action. 
Bowie, use of Ladd v. Duvall, 1 Gill & Johns. 175. 

3. So where it appeared that the note of the defendant, payable to 
B. or order, had been endorsed as follows, * I assign the within 
for value received, to L. ; ' signed B., but which endorsement was 
erased just before the jury was sworn ; it was held that an action 
in the name of B., originally instituted for the use of L., could 
not be maintained upon the note, as there was no evidence from 
which the jury could infer that the payee and plaintiff was the 
holder of the note ; neither could an acticm be maintained on the 

VOL. V. — NO. X. 38 
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noBey ooimts, althcNigh theie was proof of an express |»roiiuse to 
pay the sum demanded in snch suit, as that mast be eon»dered 
as enmring to the benefit of him who had a right to the note. 
lb. 

4. The endorsement of T., on the promissory note of E. payable to 
A., as follows : ' I hereby guarantee the ultimate payment of the 
within note/ is void for want of consideration ; and under the 
plea of nan assumpsit to a declaration founded upon that guar- 
anty, the objection to the want of consideration may be taken. 
Aldridge v. Turner, 1 Gill & Johns. 427. 

5. Where I., an endorser of a protested bill, after having had suffi- 
cient opportunity to ascertain the circumstances of the present- 
ment, protest, and notice, promised M., a subsequent endorser, 
who had taken up the bill, to r^ay him, and afterwards received 
the bill firom M., proved it in his own name against the estate of 
the drawees who had failed, and received a dividend upon it, 
and retained the bill ; it was held, that I. was liable on this 
promise to repay M., unless he could prove that his promise was 
made under a mistake of the fticts. Martin v. IngersoU, 8 
Pick. 1. 

6. During the Christmas holydays vessels are not allowed to clear 
out at the Havana ; it seems, therefore, that during the continu- 
ance of the holydays, it is not necessary to write a notice of the 
dishonor of a bill, to be sent to a foreign port lb, 

7. The maker of a note, who has been committed to jail on execu- 
tion on a judgment in favor of the holder, but has not paid the 
note, is still liable to be sued by an endorser who pays the 
amount of the note to the holder ; and the suit of the endorser 
may be brought while the maker is still in jail in the prior suit. 
Cole V. Gushing, 8 Pick. 48. 

8. An action for money had and received may be maintained by 
the endorsee of a note against the maker, although the note was 
signed by the maker merely for the accommodation of the payee, 
and the maker never received either money or any other con- 
sideration for signing it. lb. 

9. Where the holder of a note with several endorsers in blank, 
sues the maker and writes over the name of the first endorser 
an order to pay it to himself, the holder, but without striking 
out the names of the subsequent endorsers, he does not thereby 
discharge them ; and therefore one of them who pays the amount 
of the note to the holder, may sue any of the prior parties, lb, 

10. A bill of exchange, which was endorsed by C. of New Orleans, 
and was payable in Boston, was owned by T. of New York. 
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The bill was dishonored by non-acc^Hance, August ll,«iid 
EL, who was T's. agent at Boston, wrote to T. by mail the same 
day, informing him of the didwnor of the biU. T., by an answer 
dated August 13, requested H. to give the notices. H. accord- 
ingly had the notice to C. put into the mail at Boston, AuguA 
19. Held, that the notice was not seasonable, eren if T. was 
justifiable in sending to H., instead of sending notice himself 
directly firom New York to New Orleans. TaJhot v. Clark, 8 
Pick. 61. 

11. In an action by the holder of a bill of exchange against an 
endorser, a subsequent endorser is not a competent witoesB to 
charge the defendant, without a release fix)m the plaintiff. Ih. 

12. The defendant, a merchant in this country, directs the plaintiff, 
his correspondent in England, to purchase goods and to draw 
for the price on a banker in London ; who also authorizes the 
plaintiff to draw. The plaintiff, having similar orders firom other 
persons, purchases goods in his own name for them and for the 
defendant indiscriminately. On the 30th of July he diaws a 
bill in his own name at three months, payable on account of the 
defendant. The bill is drawn on account generally, in payment 
for several parcels of goods, and not in payment for goods pur- 
chased for the defendant ; the defendant however being indebted 
to the plaintiff to the amount of the bill for goods already sent 
to him. The banker accepts the bill, having then in his hands 
only a small balance due to the defendant, but in September he 
receives fiinds beyond the amount of the bill. A few days 
before the 2d of November, when the bill falls due, the acceptor 
becomes a bankrupt. On the 26th of November a stranger, 
through mistake, pays the bill for the honor of a person not a 
party, claiming, however, to hold the plaintiff and all the other 
parties, but no notice of the dishonor is given to the plaintiff. 
Afterwards the person who paid the biU recovers judgment 
against the plaintiff upon a default by consent. In an action 
by the plaintiff against the defendant to recover the price of the 
goods, it was hdd, that the plaintiff, having had good reason to 
expect that the bill would be paid by the drawee, was entitled 
to notice of its dishonor; that he could not waive notice to the 
prejudice of the defendant; and that the action could not be 
maintained. €rrosvenor v. Stone, 8 Pick. 79. 

13. A judgment in an action against the endorser of a note in his 
favor, on a verdict which was rendered on the ground that the 
action had been brought before notice was given, is no bar to 
anotiier action commenced after notice was given; and conse- 
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quently such judgment is no bar to a suit in equity brought 
against the endorser and his assignees in order to enable the 
plaintiff to obtain the benefit of the assignment New Eaigland 
Bank V. Lewis, 8 Pick. 113. 

14. Where a note is made by A payable to B, and endorsed by 
C at the time it is made, C becomes a promiser on the note, 
and may be declared against as such. Baker v. Briggs, 8 
Pick. 122. 

15. In an action by B against C as a promiser of such a note, the 
declarations and admissions of A are not admissible against C^ 
for A is himself a competent witness. lb, 

16. A bill of exchange was drawn in Boston, by J. R. B. on H. 
6l Co. of Richmond, who accepted it for the accommodation of 
the drawer, and on his engagement to place fiinds in New York, 
where the bill was payable, to meet it at its maturity. The bill 
was endorsed by the plaintiff, also for the accommodation of the 
drawer, with a knowledge of all the circumstances, and he 
advised the drawer to adopt this mode of raising money. The 
drawer having failed and assigned his pn^rty for the benefit 
of his creditors, before the bill became payable, it was dishon- 
ored and returned to Boston, where it had been discounted for 
the drawer, and where the plaintiff took it up as endorser. The 
assignment provided for indemnifying the plaintiff against all 
endorsements made by him on account of the drawer, and there 
were funds in the hands of the assignees to which he could 
resort for the payment of the bill. Held, that the acceptors 
were exonerated, and that the holders must resort to the funds 
in the hands of the assignees, for payment of the bill. Brad- 
ford V. Hubbard, 8 Pick. 155. 

17. A covenant by the payee of a promissory note not to sue the 
maker within a limited time, cannot be pleaded in bar to an 
action brought within the time by a person to whom the note 
was endorsed after it became due. Perkins v. Gibnan, 8 Pick. 
229. 

18. Two notes dated in October, and falling due in January and 
February following, were endorsed by the defendant, who was 
an Englishman, a master mariner and an unmarried man, 
having no home in this country, and, when in England, residing 
in Liverpool. On the 12th of December he wrote fi'om Boston 
to the holder at Providence, that he should leave Boston in a 
day or two for Liverpool, but in fact he remained in Boston till 
the middle of March. The holder did not know of this fact nor 
of his residing in Liverpool, and sent no notice to him of the 
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dishonor of the bill ; neither did it appear that the holder made 
any inquiries for his residence. Held, that due dDigence had 
not been used to give notice to the endorser. Hodges v. Gait, 
8 Pick. 251. 

19. Assuming that a foreign bill of exchange, payable after sight, 
ought to be presented within a reasonable time, that time must 
bo judged of with reference to the usage among merchants as to 
delays in the negotiation and transmission of such bills. Wal- 
lace v. Agry, 5 Mason, 118. 

20. Where certain merchants had entered into a written contract 
to subscribe certain sums for a voyage to Africa, &lc, and au- 
thorized their agent to draw bills for the amount if he fitted out 
the expedition, and he drew a bill on one of the subscribers for 
the amount subscribed by him to pay for goods bought for the 
voyage on the credit of the written authority above stated, which 
was shown to the payee of the bill ; it was held, that the agent, 
though drawer, was a competent witness to prove the facts in a 
suit brought by the payee against the subscriber, upon a con- 
structive acceptance of the bill, it having been dishonored, when 
presented for acceptance. Lowber v. Shaw, 5 Mason, 241. 

21. Where a note is made payable at a particular place, and the 
endorser resides there ; if the holder remits it to his agent at 
such place, for payment, and it is dishonored ; the agent is not 
bound to give notice of the dishonor to the endorser ; but his 
duty is to give notice to his principal, who may then give notice 
to the endorser, and if given in due time after the principal has 
received notice, the endorser is bound. U, S. Bank v. God- 
dard, 5 Mason, 366. 

22. If due notice is given by a holder to his immediate endorser, 
of the dishonor of a note, and the latter gives due notice to a 
prior endorser, the holder may recover against the latter, 
although he has never given him any notice, for due notice 
given by any party on the bill, is notice to charge in favor of all 
subsequent parties. Ih. 

See Payment. 

BOOKS OF ACCOUNT. See Evidence, 2. 

BOND. See Damage, 1 ; Contract. 

CONDITION. 

The demandant being owner of a parcel of land with a dwelling- 
house thereon, adjoining on the north to land with a dwelling- 
house thereon belonging to his sister, facing to the south, 
conveys to the tenant's grantor in fee simple, * provided, how- 
ever, this conveyance is upon the condition, that no windows 
shall be placed in the north wall of the house aforesaid, or of 
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any house to be erected on the premises, within thirty years 
from the date hereof.' After the sister has conFeyed her land 
to a stranger, the tenant mortgages by a deed reciting dte fore- 
going provision, and afterward, while remaining in poBses^n, 
makes windows in the north wall. Held, that the above dause 
was a condition, not a covenant ; that it was a valid condition ; 
and that such a breach of it worked a forfeiture of the estate, 
and gave the demandant a right to re-enter. Cfrtty v. Bkmchr 
ard, 8 Pick. 284, 
COMMON CARRIER. 

1. A person delivering a package to a common carrier to be trans- 
ported, is under no obligation to state the value of the artides it 
contains, unless an inquiry is made on the subject PhilU^ y. 
Eark, 8 Pick. 182. 

2. But it seemSy that in case an inquiry should be made and a false 
answer given, or any fraudulent attempt be made to conceal the 
real value of the articles fix>m the carrier, he would not be liaUe 
for the value, in case of loss without his default, lb. 

3. Where a package was delivered to die agent of a stage-coach 
company, at the post office where the stage was standing, and 
not at the office of the company, to be carried from Boston 
to Hartford, and was by the agent, when he received it, entered 
on the way bill, he having previously directed the person "who 
had the care of the package to bring it to the post office ; and 
the package was lost before reaching Hartford ; it was held, that 
the owners of the coach were liable to the owner of the package 
for its value, the delivery at the post office being with the assent 
of their agent, lb, 

4. The package was directed to a persc«i at Hartford, who was 
not there at the time when the coach arrived, nor for several 
days afler ; it was hdd^ that as the package never in fact arriv- 
ed, the absence of the person to whom it was directed, did not 
exonerate the owners of the coach from their liability, lb. 

CONSIDERATION. 

1. The assignment of a chose in action for a valuable considera- 
tion, is a sufficient consideration for a promise of the debtor to 
make payment to the assignee. Moore v. WrigM, 1 Vermont 
Cases, 57. 

2. A special promise of an executor to pay a debt of the testator 
to such assignee, in consideration of the assignment and of 
assets in the hands of the executor, is valid, and he is liaWe 
thereon in his own right, lb. 

3. H. purchased a quantity of tin in boxes for one F. at his re- 
quest, and delivered it to him in the same condition unopened : 
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aiierwardSy on openiDg the boxes, it was found that the tin was 
materially damaged ; of which H. had reasonable notice, and 
thereupon promised F. to make him an equitable aUowance 
therefor : held that said promise was void for want of consider- 
ation. HcoffUy V. Farrar, 1 Vermont Cases, 420. 
CONSIGNOR AND CONSIGNEE. 

1. Where a voyage was undertaken to Havana, and thence to 
Leghorn and back, and the owners ordered the consignees at 
Leghorn to apply their funds, estimated at 4600 pezzos, to the 
purchase, first of 2200 pezzos value of tiles, and the residue to 
invest in paper ; and the consignees accepting the orders, in- 
vested the whole funds in paper, because they fell short of the 
estimated sum, although a sum of 1750 pezzos might have been 
so invested ; it was held^ that the consignees were liable in 
damages, for the breach of orders. Cunningham v. BeUy 5 
Mason, 161. 

2. The damages, in such case, are not to be confined to the trans- 
actions at Leghorn ; but are to be calculated upon the actual 
injury to the plaintiffs, in the events of the voyage, taking into 
consideration the markets at Havana, and all the other circum- 
stances. Ih, 

3. The receipt of the proceeds of the paper, after sale, by the 
master at Havana, is not, in point of law, per 5e, a ratification 
of the purchase, and investment in paper by the owners, lb, 

4. By the act of Congress of 1799, ch. 128, consignees are au- 
thorized to enter goods, and give bonds for the duties. In such 
case the United States have no remedy over against the owner 
of the goods, for whom the consignee acts as agent or trustee, 
if the duties are not paid. Knox v. Devans, 5 Mason, 380. 

CONSTITUTIONAL LAW. 

1. An act of the legislature exempting the body of a judgment 
debtor fi'om arrest for a limited time, and discharging him fi'om 
imprisonment on the creditor's execution, is void. Lyman v . 
Mower, 2 Vermont Cases, 517. 

2. The 3d section of the act of 1823, ch. 95, by which the legisla- 
ture required a husband to pay a trustee for the use and benefit 
of his wife, fi-om whom such act divorced him, a sum certain 
annually, is an exercise of judicial authority, repugnant to the 
constitution of Maryland, and void. Crane v. Meginnis, 1 Gill 

, & Johns. 463. 
CONTRACT. 

1. B. with a number of other persons, signed a subscription paper, 
thereby promising to pay to the Univeisity of Vermont, fifty 
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doUarSy for the purpose of erecting such suitable college build- 
ings as the corporation thereof should think advisable. In an 
action brought against B. after the erection of the build'mgs, to 
recover the amount of his subscription, it was held, that the 
acceptance of the subscriptions by the corporation, and the 
actual commencement of the work, with a view to complete the 
same, so consummated the contract that B. could not avoid pay- 
ment on the ground that there was no consideration for the 
promise. University of Vermont v. Bud, 2 Vermont Cases, 48. 
% When one, by voluntary subscription, promises to pay in labor 
or materiab, at his option, another season, for the purpose of 
erecting a public building, and who can be presumed to know 
that the building is being erected, a demand on him for the labor 
or materials, previous to the completion of the work, is not 
necessary. A demand made after the building is finished is 
sufficient, if the payee is ready and willing to receive such pay 
at the place where the building is erecting, or at any other place 
equally convenient for the promisor. lb. 

3. An agreement between A and B that tiie latter shall raise a 
single crop on shares upon the land of A, ^oes not amount to a 
lease of the land. Bishop v. Doty, 1 Vermont Cases, 37. 

4. Intoxication, to avoid a contract, must disable a man to know 
the consequences of his agreement. Foot v. Tewksbury, 2 
Vermont Cases, 97. 

5. An executory agreement in writing, may, before breach, be 
discharged or rescinded by a subsequent unwritten agreement. 
Perrine v. Cheeseman, 6 Halst 174. 

6. Contracts are distinguished into two classes ; contracts by parol 
and contracts under seal. There is no distinct class of contracts 
merely in writing, lb. 

7. A lease with a scroll, or ink, or other device, affixed by way of 
seal, falls under the denomination of a simple or parol contract. 
So an endorsement on a lease, though it has a scroll by way of 
seal, may lawfully be rescinded by a subsequent parol agree- 
ment and parol evidence, to show it was so rescinded, is com- 
petent and admissible. lb. 

8. Where the plaintiffs agreed to perform work for the defendant 
upon a canal, and the defendant agreed to make payments 
*from time to time by certificates from the engineer as the 
work advances,' it was held, that the plaintifl^ might bring an 
action without having given notice to the defendant of a certifi- 
cate previously made, each party being bound to take notice. 
Punderson v. SJupherd, 8 Pick. 379. 
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9. The deie^ant ghres the plaintifs a written Contraet, by which^ 
after reciting that he places his son with the plaintiffs to learn 
the art of printing, * to stay till he is twenty-one years of age/ 
the defendant agrees, ' in consideration of the son's being so 
old ' (he was then eighteen), to pay the i^aintiffs a stipulated 
amount if the son does not continue in the plaintiffs' employment 
six months after he is twenty-one. The son enters into the 
plaintifl^' employment in pursuance of the agreement, and is 
instructed by the plaintiffs in the art of printing, for some 
months, when he leaves the plaintiffs without cause. Held, that 
there was a sufficient consideration for the defendant's contract, 
and that he was liable on it to the plaintiffs. Phelps v. Townsend, 
8 Pick. 392. 

10. The want of a counterpart to such a contract does not render 
it invalid, lb. 

11. A covenant by an heir expectant, that he will convey the 
estate which shall come to him by descent or otherwise, is valid, 
if made with the consent of the ancestor, and for a sufiicient 
consideration, and without advantage being taken of the cove- 
nantor. IHtck V. Mich, 8 Pick. 480. 

12. A owing B a note, gave several new notes to B, altogether 
being of smaller amount than the old note, and payable at future 
days. At the same time they entered into a written agreement, 
that if the new notes were paid * when due,' the old note should 
be given up to A to be cancelled, but if any of the new notes 
were not paid, the old note should be in force ; and B in such 
case agreed, that if he should see fit to enforce the old note, he 
would enter upon it such sums as A should have paid on the 
new note, and return the other new notes to A. A paid the 
first of the new notes, but the second not being paid on the day 
when it became due, B had a writ made out on the old note 
against A, and afterwards endorsed on the old note the amount 
which A had paid, and then delivered the writ to the officer, 
who served it : — 

Held, first, That payment of the new notes, on the days when 
they became due, was necessary to entitle A to the benefit of 
the agreement : 

Secondly, That A having failed to perform this part of the agree- 
ment, B had a right to sue on the old note : 

Thirdly, That the endorsing of the first payment on the old note, 
and the returning of the new notes, was not a condition prece- 
dent in order to entitle B to sue on the old note : 

But, fourthly, it seems, that if the performance of these acts had 
VOL. V. NO. X. 39 
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constituted a condition precedent, they were done seasonably. 
Tufts V. Kidder, 8 Pick. 537. 
CONVEYANCE. 

1. A conveyance to a man, his heirs and assigns, so long as wood 
grows and water runs, creates a fee simple. Arms v. JBwrty 1 
Vermont Cases, 303. 

2. A purchaser with notice, from another purchaser without notice, 
may protect himself by the want of notice in his vendor. Per 
Bland, chancellor. Hagtkorp v. Hook, 1 Gill & Johns. 270. 

3. When a purchaser cannot make title, but by a deed which leads 
him to a knowledge of the fact ; and more especially, when the 
deed by virtue of which he takes, recites, or directly refers to 
the instrument, in which the trust is declared, or from which it 
arises, he shall be deemed cognizant of the fact, and a purchaser 
with notice. Ih, 

See Condition. 
CORPORATION. 

1. A corporation may be bound by an implied promise. ^S^t^ v. 
First Congregational Meeting House in Lowell, 8 Pick. 178. 

2. An act, incorporating individuals for a particular purpose, does 
not vest in the corporation, land previously owned by them as 
tenants in common and previously used for the same purpose. 
Leffingwell v. Elliot, 8 Pick. 455. 

3. Parol evidence is not admissible to show that a deed given by 
one of such tenants in common, of his share in the stock of the 
corporation, was intended to pass his share of the land. 1 6. 

COVENANT. 

If a grantee of land with warranty, being evicted by a paramount 
title, extinguishes such title for a nominal consideration, he can 
recover upon the warranty the amount of such consideration 
only, together with a reasonable compensation for any trouble 
and expenses to which he may have been put in procuring the 
extinguishment. LeffingweU v. Elliot, 8 Pick. 455. 

DAMAGE. 

1. The obligee may recover dn an indemnifying bond the money 
paid, to the amount of penalty, and interest on the same beyond 
the penalty. Clark v. Wilson, 1 Vermont Cases, 266. 

2. When a foreign creditor sues for his debt in Mass., he will 
recover (except in the case of a bill of exchange) at the par of 
exchange. Adams v. Cordis, 8 Pick. 260. 

3. Where one summoned as trustee is indebted to the principal 
defendant on a demand drawing interest, and he continues, after 
the service of the writ upon him, to use the money due, he is 
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chargeable with interest up to the time when the money is de- 
manded of him upon the execution against the fund in his 
hands ; but where interest would be recoverable by the princi- 
pal defendant, only as damages for breach of contract, it will 
not accrue during the pendency of the trustee process. lb, 
DEBT. 

1. Counts on a special contract under seal, and a qantum meruit 
for labor done and materials found, may be joined in an action 
of debt. Smith v. I^rst Congregational Meeting House in 
Lowell, 8 Pick. 178. 

2. An action of debt or assumpsit may be maintained upon an 
implied promise, for labor done and materials found under a 
special contract which has not been performed on the part of 
the plaintiff. lb. 

DEPOSITION. 

Parol testimony is sufficient to prove the form of the caption of a 

deposition required by the laws of a sister state. BrowneU v. 

Reynolds^ 1 Vermont Cases, 259. 
DRUNKENNESS. See Contract, 4. 
DUTIES. 

1. Under the Tariff act of 22d May, 1824, ch. 136, bombazines, 
being goods of which wool is a component material, are liable 
to pay a duty of 30 per cent. United States v. Clarke, 5 
Mason, 30. 

2. If a collector of the customs cancels a bond for duties, without 
receiving payment of the amount of duties, in connivance with 
the debtor, the cancellation is void, and the bond may still be 
declared upon as a subsisting deed ; for the cancellation is, in 
such a case, a flagrant violation of duty. Johnson in Error v. 
United States, 5 Mason, 425. 

3. A collector of the customs is not at liberty to receive any thing 
but money of the United States, or foreign gold or silver coin 
made current, in payment of duties. If he receives a check on 
a bank in payment, it is at his own peril, and if the check is 
not paid, the bond is not discharged ; a fortiori, it is not dis- 
charged by the receipt of a memorandum check, lb. 

4. The receipt of a collector acknowledging payment is prima 
facie evidence, but not conclusive of the fact of payment, lb. 

5. A collector, like other public officers, cannot bind the United 
States by any acts beyond, or contrary to, the authority given 
him by the laws. lb. 

EASEMENT. 

A liberty granted in a deed ' to dig a canal through the grantor's 
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land/ does not mdode, as an incident, the proprietary interest 
in the soil, when dug up and removed. Lyman v. AmM, 5 
Mason, 195. 
BaUITY. 

1. A failure to comply with an engagement to do a meare nugatory 
act, ought not to impair the rights of a complainant in equity to 
relief, when the facts of his case, otherwise concur to sustaio 
his bill. CoaU v. Barney, 1 Gill &. Johns. 324. 

2. Relief, by the doctrine of substitution, is never extended to a 
security, but upon the assumption that the creditor's debt has 
been, or is to be fully paid*--that his further detention of the 
mortgaged property, is against equity and good conscience. 
Union BcaUc of Maryland v. Edwards, 1 Gill &> Johns. 346. 

3. So where a mortgage was executed, for the purpose of securing 
the payment of all or every sum or sums of money, then owing, 
or which might thereafter be due and owing from the mortgagor 
to the mortgagee, upon any promissory note, or notes negotiated 
or to be negotiated with the mortgagee, of which the mortgagor 
might be drawer or endorser, or otherwise however, and upon 
sale of the mortgaged premises, the proceeds being insufficient 
to pay a note of the mortgagor's to the mortgagee, for which the 
latter had no other security than the mortgage ; it was hdd, that 
an accommodation endorser on the note of the mortgagors, dis- 
counted by the mortgagee afler the execution of the mortgage 
and before the sale, could not call upon a court of equity to 
distribute the fund above mentioned, rataUy, in payment of 
both notes. lb. 

4. It is the common practice where a purchaser is kept out of pos- 
session by the former owner, for the chancellor to interpose the 
authority of that court, and cause the possession to be delivered 
up. Oowan v. Sumwalt, I Gill &. Johns. 611. 

5. A bill for a discovery of assets lies in equity, notwithstanding 
a remedy at law. Pratt v. Northam, 5 Mason, 95. 

6. Courts of equity have jurisdiction to enforce a specific per- 
formance of an award respecting real estate. But he who seeks 
performance must show a readiness to perform all the award on 
his own part McNeil v. Magee, 5 Mason, 244. 

7. If one defendant does not appear, and is pot compellable to ap- 
pear, and is a necessary party to the bill in equity, the other de- 
fendants who have appeared and answered the bill, may move 
for a dismissal of the suit for nonprosecution of the bill against 
the nonappearing defendant ; and the Court will grant a further 
time for the appearance of such defendant, if it seems reasona^ 
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hie, after which the bill is to be dismissed, unless such defend- 
ant appears and answers. Picquet, v. Swan, 5 Mason, 561. 

8. In what cases a court of equity will reform a written instru- 
ment, upon the ground of mistake. The mistake must be made 
out by the clearest and most unequivocal evidence. 

Semble, that the Court would not reform it to the prejudice of 
bona fide purchasers without notice. United States v. Munroe, 
5 Mason, 572. 

ESTOPPEL. 

The obligors in an administration bond are estopped by it to deny 
that the principal was appointed administrator. Cutler v. Dick- 
inson, 8 Pick. 386. 

EVIDENCE. 

1. The confessions of the overseer of the poor and agent of a 
town, made while executing his agency, may be proved as evi- 
dence against said town. Burlington v. Calais, 1 Vermont 
Cases, 385. 

2. A book of accounts exhibiting no mutual course of dealings 
between the parties, but containing a single entry or charge of 
cash lent, is inadmissible evidence to sustain a demand for 
money lent and advanced. Carman v. Administrators of Dun- 
ham, 6 Halst. 189. 

3. In an action brought by an executor to recover rent of a person 
who had been a number of years in possession, parol evidence 
of the declarations of the testator that he was to pay no rent, are 
admissible. Coze v. Baird, 6 Halst. 105. 

4. No person who is called as a witness, not being a party to the 
suit, can refiise to give testimony, on the ground, that he may 
thereby become liable to a civil action not of a penal nature ; or 
sustain pecuniary loss : or that the verdict may be used as evi- 
dence against him in some other civil proceeding then pending, 
or which may thereafter be instituted. Hays v. Richardson, 1 
Gill &. Johns. 366. 

5. A witness on the voir dire, may by the party objecting to his 
examination in chief, for the purpose of showing his interest, be 
called on to state the contents of written instruments, which are 
not produced ; and the reason assigned is, that the party object- 
ing, could not kn6w previously, that the witness would be called, 
and consequently might not be prepared with the best evidence 
to establish his objection, lb, 

6. One of two witnesses to a deed deposed that he did not recol- 
lect witnessing it, but knew the attestation to be in his hand- 
writing, ^nd that the other subscribing witness had a short time 
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previously, but long after the commencement of the suit in 
which the deposition was taken, left the commonwealth, after 
advertising his intention so to do, and that though the depo- 
nent did not recollect having seen him write his name, he had 
often received letters from him, and thought the signature in 
question was his hand writing. Held, that this was sufficient 
proof of the execution of the deed for the purpose of reading 
it in evidence. Russell v. Coffin, 8 Pick. 143. 

7. Where a witness on the stand upon cross-examination, contra- 
dicted a deposition he had previously given in the same case, 
the party calling him was not permitted to call other witnesses 
in support of his general character for truth, lb, 

8. Where an assumpsit on a policy of insurance on a ship, the 
declaration alleged that the ship by force and arms, and in a 
hostile manner, was captured, seized, and taken by certain 
armed soldiers and thereby wholly lost, and the plaintiff" proved 
by witnesses, that she was seen in possession of armed soldiers in 
a foreign country, and that she never returned home, it was 
held, that he made ont prima facie, a loss, and that he was not 
bound to read in evidence the record of a trial and decree of 
condemnation, which he had in court and which he offered to 
the defendant to be used by him if he thought proper. Dorr 
v.Popc, 8 Pick. 232.. 

9. Evidence of acts done and declarations made by the claimants 
of land, after a possession by one of them for thirty years, is 
admissible to show that such possession was not adverse. 
Church V. Burghardt, 8 Pick. 327. 

10. The testimony of a juror who tried the cause, is admissible 
upon the hearing of a petition for a review. FerriU v. Simpson, 
8 Pick. 359. 

11. And where a deputy-sheriff returned on a writ, that on the 
day specified he had attached hay in the defendant's barn, his 
declaration on the same day, while he was at work on a fence 
near the barn, that he had attached the hay and was then watch- 
ing it, was held inadmissible to prove the attachment, it not be- 
ing a part of the res gestcB. Merrill v. Sawyer, 8 Pick. 397. 

12. In order to establish, on a trial, a title to personal property by 
purchase, it is not necessary for the purchaser to offer his bill 
of parcels in evidence ; but he may prove his purchase by pa- 
rol evidence. Blood v. Harrington, 8 Pick. 552. 

13. Persons who do not believe in the existence of a God, or in a 
future state of existence, are not competent witnesses. Wake- 
field v. Ross, 5 Mason, 16. 
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EXECUTION. 

1. A levy of execution on all the right, title ^ and interest, in and 
to land, of a particular description, is void. Arms v. Burt, 1 
Vermont Cases, 303. 

2. A prior execution, kept on fi)ot with an intent to delay and 
defeat other creditors, will be postponed to a subsequent execu- 
tion. Matthews v. Wame, 6 Halst. 295. 

3. The requisites of a good levy, in all ordinary cases, are, 1st. 
That the officer should see the goods and have them in his 
power. Per Drake, Just. [But quaere of this.] See the opin- 
ion of Ford, Just, contra. 2d. That he should, in addition to 
this, do some act demonstrating his intention, from that time 
forward, to appropriate them in obedience to the command of 
the writ. Lloyd v. Wi/ckloff, 6 Halst. 218. 

4. Two executions should not be issued at one and the same time 
against several persons, upon one judgment rendered on one 
scire facias and one recognizance. State of New Jersey v. 
Stout, 6 Halst. 362. 

5. A sheriff must apply the money arising from a sale to the exe- 
cution under which he sells ; he cannot apply it to the discharge 
of previous liens. Mushback v. Ryerson, 6 Halst. 346. 

See Consideration. 

EXECUTORS AND ADMINISTRATORS. 

1. A charge of interest by an administrator will be viewed with 
caution, and the circumstances offered to sustain it will be ex- 
amined with scrupulous care. But circumstances may exist 
which will not barely justify, but commend an advance of money 
by the administrator, and entitle him to the allowance of in- 
terest. Liddell v. Mc Vickar, 6 Halst. 44. 

2. If the personal estate is insufficient for the payment of the 
debts ; and the administrator actually and in good faith, and un- 
der proper circumstances, advances moneys for the purpose, 
an order for sale may be made to reimburse him. lb. 

3. According to the law of England an administrator d. b, n. can- 
not call the representatives of the previous deceased administra- 
tor of his intestate to account, for any property of the intestate 
that such predecessor may have converted or wasted ; nor can 
he claim or recover any thing but those goods and chattels and 
credits of his intestate which remain in specie, and are capable 
of being clearly and distinctly designated and distinguished as 
the property of the intestate. Per Bland, chancellor. Hag- 
thorp V. Hook, 1 Gill & Johns. 270. 

4. Where an original administration is granted in one of the 
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United States, and an ancillary administration, in another state, 
and the estate is insolyent, a creditor in the latter state is enti- 
tled to a pro rata diridend <Hil3r, although the assets in that 
state are sufficient to pay his demand in full. Daois v. Esityy 
8 Pick. 475. 

FACTOR. See Principal and Agknt. 

FOREIGN LAWS. 

The knowledge of the court of the law of a neighhoring state, em- 
powering a justice of the peace to take the acknowledgment of 
deeds, may he sufficient without other proof. Middldmry Ool- 
lege ▼. Cheney, 1 Vermont Cases, 396. 

FRAUD. 

1. An administrator cannot aFoid die deed of his intestate by 
showing the same to hare been made to defraud the creditors 
of the intestate, though there be no other fund from which these 
debts can be paid. Adm'r, of Martin t. Martin, 1 Yennont 
Cases, 91. 

2. Fictitious subscriptions, obtained for the purpose of affecting 
other subscribers, render void those that come afterwards ; and, 
owing to the particular character and object of the sabscription 
in question, renders the whole uncoUectable. Middhhury Col- 
lege V, AdmWs, of Loomis, 1 Vermont Cases. 

3. If there is an allegation of fraud in obtaining a bcmd on which 
judgment has been entered by confession, the court will award a 
feigned issue to try the question of fraud. Barrow f. Bispham, 
6 Halst. 110. 

FRAUDS, Statute of. 

A parol agreement that the son of A shall serve B, for the term of 
four years, is void under the statute of frauds, as being a contract 
not to be performed within a year. And the operation of the 
statute is not avc^ded by a service of a few months under the 
contract QucBre, whether a part performance is ever an answer 
to the statute, except in courts of equity ? Squire v. l^ipple, 
1 Vermont Cases, 69. 

FRAUDULENT CONVEYANCE. 

1. A. signed a note, as surety for O. payable to H. ; and O. in 
order to secure A. for becoming his surety, gave him an absolute 
bill of sale of a chaise, then in the possession of a third person, 
and of some other property in the possession of O. The whole 
was left in the same situation as before, no actual delivery or 
change of possession being made, except that notice of the 
transfer of the property to A. was given to the person holding 
the chaise, and he agreed to keep it for A. Afterwards the 
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chaise was seized and taken away on an execution in favor of 
a creditor of O., and A. took it from the possession of the officer. 
In an action of trespass brought by the officer against A. for the 
chaise, it was Jield: 

1st. That although the note in which A. had become surety, might 
be usurious and void, yet h^ was entitled to hold the property 
assigned to him for his security, until he was indemnified or 
relieved from the note. 

2d. That there had been a sufficient delivery and change of pos- 
session against the creditors of O. 

3d. That the fact of a part of the property being suffered to remain 
in the possession of the vendor, did not defeat the right of the 
vendee as to the residue, unless the transaction was fraudulent 
in fact. 

4th. That the jury were the proper judges, whether, from all the 
circumstances in the case, the sale was merely colorable, and 
made to defeat the rights of creditors, or was fair and bona fide. 
Spalding v. Austin, 2 Vermont Cases, 555. 

GUARANTY. 

1. The act incorporating an insurance company required all 
policies to be signed bji the president. A policy of insurance, 
which provided that a loss should be payable to the assured or 
his assigns, wa? assigned, and the company's assent to the 
assignment signed by the secretary only, and the assignee guar- 
antied the premium note, the company having refused to assent 
to the assignment, without this guaranty. In an action against 
the guarantor of the note, hddy 1. That the assent of the office 
to the assignment was a sufficient consideration for the guaran- 
ty, as without it, an assignee, in case of loss, could sue only 
in the name of the assignor : 2. That the act of incorporation 
did not require the assent to the assignment to be signed by 
the president : 3. That the secretary's signature prima facie 
bound the company, and that having accepted the guaranty, it 
had adopted the act of the secretary. New England Mar, 
Ins, Co. V. DeWolf 8 Pick. 56. 

2. Where upon the back of a promissory note made by S. and A. 
to the plaintiffs, were written the words, * I guaranty the pay- 
ment of the within note,' which were signed by the defendant, 
it was held, that he was a guarantor, and not a surety. Oxford 
Bank v. Haynes, 8 Pick. 423. 

3. The guarantor of a promissory note will be discharged by a 
neglect of the holder to demand payment of the maker and to 
give the guarantor notice of non-payment, provided the maker 
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was solT^t when the note fell due, but has since become 

insoWent lb, 
HIGH SEAS. 
The words *high seas' in the crimes statute of 1825, ch. 376, § 

22, mean the uninclosed waters of the ocean on the sea-coast 

outside of the /otices terra. United States v. Grush, 5 Mason, 

290. 
HUSBAND AND WIFE. 
An ante-nuptial contract by which the wife is to hold her own 

earnings to her separate use, is fraudulent as it respects previous 

or subsequent creditors of the husband. Keith v. Woomheli, S 

Pick. 211. 
INFANT. 
A minor, having purchased his time of his father, is entitled to his 

own earnings, as against the creditors of his father. Chase v. 

ElkinSy 2 Vermont Cases, 290. 
INSOLVENT DEBTOR. 

1. A person who, by reason of the commission of a crime, is 
disqualified from being a witness, may be examined upon his 
application as an insolvent debtor. Anonymous, 6 Halst. 93. 

2. If a surety on a promissory note pny it after the principal has 
been discharged* under the insolvent act, he may recover the 
amount from the principal, whose discharge will be no bar to 
the action. Paxson v. Haster, 6 Halst. 410. 

INSOLVENT LAWS. 

1. A certificate obtained under an insolvent law of one state, 
which declares the person of the insolvent to be exempted from 
arrest for debts contracted previously to his assignment, is no 
bar to an action on such a debt, commenced by arresting him, 
in another state. Boston Type S^c, Foundry v. Wallack, 8 
Pick. 186. 

2. A discharge obtained under an insolvent law of one of the 
United States, is no bar to an action brought by a citizen of 
another state against the insolvent, even upon a contract made 
between them in the state where the insolvent law was passed. 
Braynard v. Marshall, 8 Pick. 194. 

3. Where a contract is made between citizens of the same state, and 
the defendant is afterwards discharged under the insolvent act 
of such state from imprisonment, and his person is exempted 
from future imprisonment thereon; still, if the contract itself is 
not discharged, a general judgment will be entered against him 
upon a suit brought in another state, according to the lex fori. 
Titus v. Hohart, .5 Mason, 378. 
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INSURANCE. 

1. Insurance was made on a ship * at and from Boston to all ports 
and places on the globe, and until her return to Boston, not 
exceeding two years.' She sailed from the coast of Brazil for 
Boston, and on arriving in Boston bay, below the harbor, was 
ordered by the owner to put into Salem, the two years not hav- 
ing yet expired. She accordingly put into that port for the pur- 
pose of being repaired. Held, that the risk did not terminate 
on her arrival at Salem. EUery v. New England Ins. Co., 8 
Pick. 14. 

2. The destination of the vessel to Boston did not, in such case, 
limit the risk insured, thereafter, to that voyage, but the owner 
might, at any time before her arrival at Boston, alter her desti- 
nation, and the risk would still continue. Ih. 

3. Putting into Salem in such case was not a deviation. 1 b. 

4. Under such a policy, visiting the same port more than once is 
not a deviation. Ih. 

5. A damage done to a ship by the violence of the wind during 
an attempt to haul her upon a marine rail-way to be repaired, 
and while she was partly on land, is covered by a policy of in- 
surance against loss by the peril of the seas and * all other 
losses to which assurers are liable,' this being a loss gusdem 
generis with those specified. lb. 

6. Where a new and a safe mode of repairing ships has come into 
use since the making of insurance on a ship, the assured may 
avail himself of it without prejudice to the policy. 76. 

7. Thus, a ship was insured for two years, by a policy made at 
Boston, where there was no marine rail-way, and before the 
expiration of the time she put into a neighboring port to be 
repaired upon such a rail-way, this mode of repairing having 
there got into pretty general use since the making of the policy, 
and while she was hauling upon the rail-way she was blown 
over and bilged ; it was held, that this was a loss within the 
general words of the policy, * all other losses and misfortunes 
to which assurers are liable by the rules and customs of insur- 
ance in Boston.' 76. 

8. A party interested in a ship, but whose name does not appear 
in the customhouse documents or bill of sale, is not obliged, 
for this reason merely, to disclose the nature of his interest at 
the time of getting insurance, unless he is questioned in this 
respect by the underwriters. Bixbi/ v. Franklin Ins. Co., 8 
Pick. 86. 

9. Where a master of a vessel, insured from one port to another. 
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intends to deflate by patting into an intermediate port and 
actually puts in there, the assured may neyertheless give evi- 
dence that necessity, and not the original intention, was the 
immediate cause of putting in, and that consequently there 
was no deviation. Hobari v. Norton, 8 Pick. 159. 

10. A vessel being advertised for a voyage from Boston to Charles- 
ton, took goods for the latter port, which by the bill of lading, 
were to be delivered there, and which the shippers caused to be 
insured for such fi voyage. She took other goods for Edgar- 
ton in the island of Martha's Vineyard, it being the origiiial 
intention to put into that port. The vessel did in fact put into 
Edgarton, but the course of the wind and tides was such that 
she must have so put in, had there been no such intention origin- 
ally. The goods were afterwards damaged by peiila of the 
seas in the course of her voyage to Charleston, and sold at a 
loss. Hdd, that the owners of the vessel were not answerable 
to the shippers for this loss. 76. 

11. The intention, at the commencement of a voyage, to put into 
an intermediate port, out of the course of the voyage described 
in the bills of lading and advertisements, the termini being still 
the same, is not the substitution of a different voyage, but is 
only an intention to deviate. 1 b. 

INSURANCE COMPANY. 

The shares of the capital stock of an insurance company are 
personal prq>erty of an assignable character, and any by-law 
of such company which should require the transfers to be made 
<Hily at its office personally or by atUmiey with the consent of 
the president, would be a restraint contrary to the general law 
of the commonwealth, which permits the right of personal 
property and incorporeal hereditaments to be transferred in 
various ways. Sargent v. FrankUn Ins. Co. 8 Pick. 90. 

JUDGMENT. 

1. A judgment rendered in one state by a court having jurisdiction, 
is conclusive evidence in another, if it appear from the record 
that the defendant was served with process within the state, or 
appeared and submitted to the jurisdiction of the court, though 
he resided out of the state in which the judgment was rendered. 
Hoxie V. Wright, 2 Vermont Cases, 263. 

2. A defendant, appearing and answering to an action out of his 
state, and judgment against him, cannot, when sued upon that 
judgment in his own state, defend upon the original merits. 
Bellows V. Ingham, 2 Vermont Cases, 573. 

3. A judgment in the court of probate of a state is not conclusive 
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where it has been obtained by fraud. The settlement of an 
administrator's account in the probate court, procured by frauds 
is not conclusive. Pratt v. NortJutm, 5 Mason, 95. 
JURISDICTION. 

1 . The state courts have jurisdiction of offences committed on 
arms of the sea, creeks, havens, basins, and bays, within the 
ebb and flow of the tide, when those places are within the body 
of a county ; and in such cases the Circuit Courts of the United 
States have no jurisdiction under the statute. United /^ates 
V. Grush, 5 Mason, 290. 

2. Where an arm of the sea or creek, haven, basin, or bay, is so 
narrow that a person standing on one shore can reasonably dis- 
cern, and distinctly see, by the naked eye, what is doing on the 
opposite shore, the waters are within the body of a county. 1 b. 

3. In such waters, it seems, that the admiralty and common law 
courts have concurrent jurisdiction. lb. 

LANDLORD AND TENANT. 

G., B.feme sole, contracted with the plaintiff to let him sow a field 
in grain, and he agreed to give her one third of all the grain 
raised, as rent. The plaintiff went upon and sowed the field in 
rye. The defendant, who afler the making the contract, inter- 
married with G., entered upon the field, refused the plaintiff 
permission to cut the crop, and aflerwards cut it himself and 
carried it away. In an action of trover for the value of the rye, 
it was held, that the contract between G. and the plaintiff, 
clearly constituted them landlord and tenant ; and that the plain- 
tiff was entitled to recover. Hoskins v. Rhodes, 1 Gill & 
Johns. 266. 

LEASE. 

The owner of land having leased a marble quarry thereon for 
ten years, conveyed the land ' reserving the use of the quarry 
until the expiration of the lease.' The lease was canceUed 
within the ten years with the consent of the parties. Held, 
that the reservation was not thereby extinguished, but that it 
would continue in force till the end of the ten years. Famum 
V. Plan, 8 Pick 339 

LIMITATIONS, Statute of 

1. A replication to the plea of the statute of limitations, stating 
* that the defendant before and at the time the cause of action 
accrued to the plaintiff, was out of the state of New Jersey, to 
wit, in the state of New York, and that the defendant has not 
been resident in the state of New Jersey for the ierm of six 
years, nor for so great a term as six years since the cause of 



Digiti; 



ized by Google 



322 Digest of Recent Decisions. [April, 

action accrued, and before the commencement of the suit, is 
bad on demurrer. Paterson Bank r. Ludlow, 6 Halst. 354. 

2. An account * concerning the trade of merchandise, between 
merchant and merchant,' is not barred by the statute of limita- 
tions, although none of the items are within six years before 
the action was brought. Bass v. Bass, 8 Pick. 187. 

3. The death of one of the parties to such an account, does not 
operate as a settlement or statement of the account, so as to bar 
it by the lapse of six years from the time of his death. lb. 

4. Whether accounts concern * the trade of merchandise between 
merchant and merchant,' is a question of fact to be decided by 
the jury. 1 b 

5. Such accounts are not merely accounts for merchandise bought 
and sold between the parties, but also include demands for money 
growing out of the trade of merchandise. 1 b. 

6. The defendant in an action upon a promissory note said, * he 
supposed the note was paid by the land mortgaged as collateral, 
that he was willing to do what was right, that he should be 
willing to make some small additional payment, for the purpose 
of settling the business, but if the plaintiff thought proper to 
sue, without taking the land, he should resist the suit.' Held, 
that this did not take the demand out of the statute of limita- 
tions, although it was proved, that the value of the land was 
much less than the amount due on the note. Gardner v. Tudor ^ 
8 Pick. 206. 

MARRIAGE. 

1. An agreement to marry made between a man and a woman 
]peT verba de prasenti, followed by uninterrupted cohabitation for 
several years, though not solemnized according to the laws of 
the place where the contract is made, will be deemed a valid 
marriage. In the case in question the cohabitation had contin- 
ued about eighteen years. Newbury v. Brunswick, 2 Vermont 
Cases, 151. 

2. A justice of the peace may solemnize a marriage out of the 
county for which he is commissioned as a justice. Pearson v. 
Hovey, 6 UsAst 12. 

MESNE PROFITS. 

A judgment against the tenant in a writ of entry brought in the 
name of one of several co-heirs at their joint expense, to try 
the title, will not inure to the benefit of each of those co-heirs 
in an action of trespass for mesne profits. Allen v. Carter, 8 
Pick. 175. 
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MORTGAGE. 

1 . If several parcels of real estate are mortgaged for the same debt, 
and a third person becomes interested in one of them, he may 
call on the mortgagee to have the debt apportioned between the 
parcel in which he is interested, and the residue of the mort- 
gaged premises, or for an assignment of the mortgage on pay- 
ment of the whole sum due thereon. Chittenden v. Barney, 1 
Vermont Cases, 28. 

2. Where land is mortgaged, a person who by taking possession 
of it disseises the mortgager, disseises also the mortgagee, and 
so long as the disseisor is in possession, the deed of the mort- 
gagee will not pass his, the mortgagee's, interest in the land. 
Poignard v. Smith, 8 Pick. 272. 

3. Where a person, without tide, took possession of land which 
was under mortgage, and built on parts of it a carpenter's shop 
and a blacksmith's shop, and the tenants of the carpenter's shop 
occasionally used parts of the lot adjacent to their shop, to spread 
their boards on, and the tenants of the blacksmith's shop used 
other parts of the lot to run carriages on, and put tires on wheels, 
it was held, that this was a disseisin of the mortgagee only for 
the part of the land covered by the shops. 1 b. 

MURDER. 

Where a person is insane at the time he commits a murder, he is 
not punishable as a murderer, although such insanity be re- 
motely occasioned by undue indulgence in spirituous liquors. 
But it is otherwise, if he be at the time intoxicated, and his 
insanity be directly caused by the immediate influence of such 
liquors. United States v. Drew, 5 Mason, 28. 

PARTNERSHIP. 

1. The law allowing the creditors of a firm a preference to the 
creditors of each partner, in attaching the property of the firm, 
has never been adopted in Vermont. Root v. Shepardson, 2 
Vermont Cases, 120. 

2. In Vermont the property of partners is attached as if they were 
tenants in common. lb. 

3. Though the plaintiff is to receive from the defendant by way of 
rent, a portion of the profits of a farm and tavern, such agreement 
does not constitute them partners as between themselves, so as 
to disable the plaintiff from suing at law. Perrine v. Hanhinson, 
6 Halst. 181. 

4. A bill drawn upon a partnership, but not accepted until after a 
dissolution of the partnership publicly announced, binds only the 
partner, who accepts it, and not the other partners, who have 
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not consented thereto. Tombeckbu Bank v. DumeU, 5 Mason, 
56. 
6. Where a partnership is carried on by a firm in the name of one 
partner only, and he endorses notes in his own name^ the firm 
is not bound thereby, unless the notes were received or dis- 
counted as notes binding the firm, upon the representation of 
the partner giving the same to that efiect, and were made for 
the common benefit and business of the firm. United States 
Bank v. Binney^ 5 Mason, 176. 

6. Secret partnership means, in common usage, a partnership, 
where some of the partners are kept secret, or are unknown, in 
contradistinction to open or notorious partnership. Where one 
partner publicly avows all the partners, so that they become and 
are known as such, and credit is obtained thereby, it is no longer 
a secret partnership, whether the firm be carried on in the name 
of one partner only or otherwise. i6. 

7. The ordinary presumption is, that all the partners have access 
to the partnership books, and know the entries therein ; but this 
is a mere presumption fi'om the ordinary course of business, and 
may be repelled by any circumstances, which lead to a contrary 
presumption. 1 b. 

8. One partner can bind the other only for objects within the scope 
of the business of the firm. Secret restrictions of the rights of 
partners do not afiect those persons, who deal with the firm in 
ignorance of them. 1 b. 

9. A dormant partner cannot join as a co-plaintiff in a suit brought 
to recover a debt due to the company. Curtis v. Ingham^ 2 
Vermont Cases, 287. 

PAYMENTS. 

1. Advances made on account generally, for work done under 
several distinct contracts, some of which have not been com- 
pleted, must be applied in the first place to the extinguishment 
of the amounts due on the contracts which have been completed, 
and not of those which have not been completed. McDowell 
V. The Blackstone Canal Co, 5 Mason, 11. 

2. In cases of payments to the treasury department, the ofiicers of 
that department have not a right to make any application of such 
payments against the will of the debtor, or of his administrator. 
United States v. Wardwell, 5 Mason, 82. 

3. In the case of payments made by an administrator of an insol- 
vent estate, all such payments must be deemed to be made on 
general account, and j>ro rata towards the extinguishment of all 
the debts due to the creditor. lb. 
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4. The United States having a priority by law in such cases, does 
not change the rule. The duty of the administrator is the same. 
lb. 

5. Jn cases of running accounts, where debits and credits are 
made at different times, the payments are to be deemed as made 
towards items antecedently due, in the order of time, in which 
they stand in the account. lb. 

6. The case of the United States furnishes no exception to this 
rule in cases of running accounts. All payments are deemed 
to be made on general account. lb. 

PERSONAL PROPERTY. 

1. A building erected by an individual on land belonging to the 
government, he having no right in the soil, is, as between indi- 
viduals, personal property. Marcy v. Darling^ 8 Pick. 283. 

2. So held in the case of a bathing-house erected on piles driven 
into the bed of a navigable river below low-water mark. 1 b. 

PILOT. 

1. A pilot, while he has charge of a vessel, is the agent of the 
owner. Yates v. Brown, 8 Pick. 23. 

2. The owner of a vessel which through the fault or negligence 
of any one on board, injures another vessel by running foul of 
her, is liable to the injured party, although there is a pilot on 
board who has the entire control and management of the ves- 
sel, lb. 

PLEADING. 

1. Upon a count for money had and received, by S. L. adminis- 
trator, and S. B. administratrix of W. B. deceased, a judgment 
cannot be rendered against the said S. L. and S. B. in their 
representative capacity. Sibbit v. Lloyd, 6 Halst. 163. 

2. Neither could judgment be rendered against them individually 
upon such a count. lb. 

3. Such a count in a declaration is bad on a general demurrer. 
lb. 

4. So also is a count for money laid out and expended to and for 
the use of the said S. L. as administrator, and S. B. as admin- 
istratrix of W. B. deceased. 1 b. 

5. The attempt and failure to prove the special agreement declared 
on, do not always prohibit a recurrence to the count for use and 
occupation. Perrine v. HanhinsoUy 6 Halst. 181. 

6. Repugnancy between a protestation and an averment in a 
replication, is not a ground of demurrer. Hapgood v. Houghton^ 
8 Pick. 451. 

VOL. V. NO. X. 41 
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PLEDGE. 

If a waggon was in possession of A, as a pledge, he migM convey 
such tide as he had in the waggon. BuUard v. BWxngs^^ 
Vennont Cases, 309. 

PRESCRIPTION. 

1. The time of legal memory or prescription in this common- 
wealth, does not extend farther back than sixty years. Cool- 
idgt Y. Learned, 8 Pick. 504. 

2. Whether it extends further back than forty years, quare. lb, 
PRINCIPAL AND AGENT. 

1. W., as agent for S., agreed with N., at Newburyport, to purchase 
of him a quantity of fish then at Newburyport, and N. told W. 
to go to C. the next day and get him to sign the contract for N. , 
if he was not in town himself W. accordingly wrote a contract, 
stating a sale of the fish by N. to S. for * 125. 3d. per quintal, and 
nine cents per quintal for delivering them in Boston, the wharf- 
age to be paid by S., all other incidental charges to be paid by 
N., cash to be paid in Boston, the fish to be at S's. risk when 
on board the vessel at Newburyport.' C. signed this contract 
for N., and received firom W. a counterpart, signed by W. in 
behalf of S. C. had no authority to act for N., except that 
communicated, by W. C. delivered the counterpart to N. the 
same day, who received it without objection, and did not object 
to it for several days. N. having refused to deliver the fish, 
S. brought an action on the written contract to recover damages 
for the non-delivery : 

Held, That N. was bound by the contract, even if C. had no 
authority to sign it, having adopted it. Shaw v. Nudd, 8 Pick. 9. 

2. Also, that therefore the damages recoverable must depend on 
the value of the fish at Boston, at the time when they ought to 
have been delivered. lb. 

3. An agent, to whom a negotiable note has been endorsed by his 
principal for the benefit of the latter, and who has no interest in 
the note, cannot sue as endorsee upon the note. Thatcher v. 
Winslow, 5 Mason, 58. 

4. No person can sue as endorsee, unless he be the owner of the 
note or has some legal or equitable interest therein. lb, 

5. Wherever the principal can trace his property in the hands of 
his factor or agent, and distinguish it fi-om the mass of the 
property of the latter, he is entitled to recover it firom the agent, 
or in case of his failure, from his assignees. Mclntire v. Curtis, 
5 Mason, 80. 
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PRIORITY OF THE UNITED STATES. 

1. A surety on a custom-house bond, who has paid it, has the same 
priority, as the United States, against the estate of his principal 
in the hands of his assignee. United States v. Hunter^ 5 
Mason, 62. 

2. If such surety become insolvent, and the same person is as- 
Eognee of both estates, the funds of the principal, to the extent 
of the debt due such surety as a priority creditor, is by operation 
of law deemed assets of the surety ; and if the latter is also 
indebted to the United States for other debts, the United States 
may, by a bill in equity against the assignee, ensure its priority 
out of such funds or assets. Ih, 

3. Where an assignment does not, on its face purport to be of all 
the debtor's property, it is incumbent on the United States, if 
they insist on a priority of payment under the act of Congress 
of 1799, ch. 128, § 65, to establish that it does in fact contain 
all the debtor's property. United States v. LangtoH, 6 Mason, 



4. A small portion lefl out by mistake or fraud, will not defeat the 

priority of the United States. lb. 
SALE. 

1. Where one purchases goods upon an examination of a specimen 
taken by him out of a small aperture in the case in which the 
article is contained, this is a sale by sample. Williams v. Spqf' 

ford, 8 Pick. 250. 

2. Where an article was purchased in that manner, as a seroon of 
indigo, but the greater part of the contents of the seroon proved 
to be a different substance, and the remainder to be indigo of a 
quality inferior to the specimen, it was held, that the seller was 
liable to the purchaser in assumpsit on a warranty, that the 
article sold was indigo of the same quality as the sample. lb, 

3. Case for a deceit in selling a vessel as a British vessel, she 
being in fact not British, or entitled to a British national charac- 
ter. It was held, that the plaintiff was entitled to damages to 
the extent of the difference of value of the vessel as sold, and 
her value, if her real character had been known, and also to 
such damages as the value of repairs made in her on the faith 
of the representation of her British character, which had not 
been remuneratied by her earnings or in any other way. Sher- 
wood V. Sutton, 5 Mason, 1. 

SETTLEMENT. 

A feme sole, about to be married, conveys real and personal estate 
to her father, his heirs and assigns, to be held in trust by him, 
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and bj tnj other trustee to be appointed by the Judge of Pro- 
bate, for her separate use, without being liable to the debts or 
control of any husband she may have during the trust; the 
income to be paid her during her Ufe, and the residue and 
remainder to be conveyed to such child or children, his or their 
heirs and assigns, as she shall leave. She marries, and her 
husband dying, she takes a second husband, by whom she has 
issue living. Her father dies leaving several children. The 
Judge of Probate refuses to appoint a new trustee. Upon a bill 
in equity by the husband and wife to set aside the settlement, it 
was held, that the trust estate did not merge in the legal, the 
equitable estate being only for her life, and she having the legal 
estate in a portion only of the property as tenant in common 
with the other children of the trustee : and it was decreed that 
a new trustee should be appointed. Hildreth v. EUot, 8 Pick. 
2d3. 

RELEASE. 

1. Where one partner signs a general release to a debtor of the 
firm, and it does not appear whether it is intended to apply to 
separate or to partnership demands, or that the subscribing 
partner has, on his separate account, any demand against the 
debtor, the release will be a discharge from debts due to the 
partnership. Emerson v. Knower, 8 Pick. 63. 

% Where auctioneers sold goods of the plaintiff to the defendant, 
and took in payment a note made by the defendant payable to 
his own order and endorsed by him, and he afterwards stopped 
payment, and the auctioneers became parties to an indenture of 
assignment for the benefit of his creditors, containing a release, 
and a sum was put down against their names as the amount of 
their demands, which was just sufficient to include all their other 
demands, and also this note, which still remained in their hands, 
though at the time of signing the indenture they said they did 
not know whether they had guarantied this sale or not; and it 
ai^ared on examination afterward that they had not, and they 
accordingly did not claim under the assignment for the amount 
of this note; and the plaintiff, being requested to become a 
party to the indenture, declined, saying that he was not a 
creditor of the defendant: —it was held, that the auctioneers, 
by thus becoming parties to the indenture, had not released the 
note in question. Nichols v. Arnold, 8 Pick. 172. 

REPLEVIN. 

1. The use of the writ of replevin, and the relief afforded by it, 
are not limited to the taking of goods and chattels by way of 
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distress. Where goods or chattels are so taken as to entitle the 
owner or possessor to an action of trespass, an action of replevin 
may be maintained. Bruen v. Ogd€n, 6 Halst. 370. 

2. If a marshal of the United States by virtue of a fieri facias, 
issued out of the District Court of the United States against A, 
B, and C, upon a judgment in favor of the United States against 
them, seizes upon the property of D, replevin may be maintained 
in a state court by D, against the marshal, though in seizing the 
property the marshal acted under the direction of the district 
attorney of the United States; and the state courts are not 
prohibited by the constitution of the United States from enter- 
taining jurisdiction of such a case. lb. 

SHIPPING. 

1. If the owner of a vessel let her to another person, who is to have 
the sole charge and control of her, and by agreement is to pay 
the owner one half of the net earnings, after deducting expenses 
of repairs, the owner cannot join in an action to recover for the 
freight afterwards earned by the vessel. Boardman v. Keeler, 
2 Vermont Cases, 65. 

2. The owner of the ship and cargo has the uncontrolled power of 
breaking up, or changing the voyage. Pawson v. Donnell, 1 
Gill & Johns. 1. 

3. A ship-master who was also the supercargo, was directed to 
proceed with his ship to several ports ; his compensation, in 
addition to monthly wages, was to be a sum certain, with the 
privilege of bringing home a specific quantity of merchandise 
from one of such ports. After a part performance of the voyage, 
the ship owner changed its direction, and shortened it ; so that 
the port at which the privilege might have been exercised was 
not visited by the ship ; before the termination of the voyage the 
ship-master died. Held, that the privilege was so inseparably 
connected with the vessel's destination to the particular port at 
which it was to have been exercised, that upon its ceasing to be 
one of the termini of the voyage, the privilege of necessity 
expired, and that the sum certain stipulated to be paid the 
captain had relation to the voyage as originally contemplated, 
and was therefore subject to abatement in the discretion of the 
jury. First, for the alteration of the voyage, if they believed 
that the ship-master's labor and responsibility were thereby 
lightened ; and secondly, for that portion of his contemplated 
services, which were lost by his death. lb. 

4. The misconduct of a captain or supercargo which produces 
neither injury nor inconvenience to his employer, forms no 
defence to the payment of his wages. lb. ^ 
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6. The consignees selected bj a ship-master or sopercaigo in a 
foreign port, according to the usnal course of trade, and in good 
faith, are so far the agents of the owners of the ship and cargo, 
that upon the death of the captain or supercargo, his represent- 
atives are not responsible for the consequences of the neglect or 
miscmiduct of such consignees, in the execution of their ag^M^y 
after his death, not imputable to instructions given in the life- 
time of such captain or supercargo. 1 6. 

6. A shipment of merchandise whose exportation is prohibited, 
made by a supercargo for account of his principal, is at his own 
risk, and if seized and condemned at the place of exportation, 
the supercargo must bear the loss. 1 b, 

7. The acceptance by a ship owner of the letters and invoices seat 
to him by the consignees of his ship in a foreign port, is not such 
a ratification of the acts of those agents, as would throw a loss 
arising from the seizure of merchandise exported against the 
laws of the port of shipment by them, for his account, upon 
such ship owner, lb.* 

8. The owner of a ship after she was laden at Baltimcnre, on the 
14th May, 1810, agreed with the shippers of the cargo, in writing, 
that their goods were ' to be landed in a permitted port on the 
continent of Europe, (meaning that they were not to be landed 
at the Island of Sylt,) before the freight should be earned, bia 
sltauld the whole of the continent be shut, the freight, with an 
addition as arbitrators might determine, would be earned, should 
the property be landed in England, agreeably to the custom of 
the country.' On the 25th of April, 1810 a charty party had 
been entered into for the same ship, by which the owner cove- 
nanted to proceed with his ship from Baltimore, north about, for 
the Island of Sylt, thence to Hamburg or Bremen, if open to 
American ships, if not, the cargo to be landed at Sylt, if per- 
mitted, and in case of refusal there, thence to such permitted 
port in the North Sea or Baltic, as the master and supercargo 
might direct : and should the Baltic be closed against the admis- 
sion of American vessels, then to such other port as the master 
and supercargo might again direct. The freight was to be paid 
agreeably to the bills of lading, provided, that the cargo was 
discharged at a port in the North Sea ; but if delivered at any 
port in the Baltic, an advance in the freight was covenanted for ; 
and should the Baltic be shut, a further advance in the freight 
to be settled by arbitration. On the 8th of May, 1810, a bill of 
lading was also signed for the plaintiff's goods, which stated the 
ship to be bound from Baltimore for Sylt, and a permitted port 
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in tfafi North Sea or Baltic, the goods to be delivered at the 
aforesaid permitted port, unto P. of Hamburg, who was not the 
supercargo of the ship. In an action where the plaintiff claimed 
under these contracts, he offered testimony to establish that 
certain ports in Europe, not on the North Sea or Baltic, were 
<^>en to American vessels, but the court held, that looking to 
the historical facts and occurrences of the time, it was manifest 
that the voyage was undertaken, and the charter party, biU of 
lading, and agreement entered into, with a view to the then 
political state of affairs in Europe, and should be construed with 
a view thereto — that the permitted port on the continent of 
Europe, in which the goods were by the agreement to be landed, 
be£>re freight could be earned, was intended to be a permitted 
port in the North Sea or the Baltic; and also that all the said 
instruments must be construed in connexion with each other, 
and the general terms in the agreement of the 14th May, 
restricted to the North Sea and Baltic ; and therefore rejected 
the testimony ofiered, as inadmissible and irrelevant. Wirg- 
man's AdmW$. v. Mactier, 1 Gill 6l Johns. 150. 
9. Whether ship owners are entitled in equity and good conscience, 
to retain money received on account of freight, is clearly a 
question not to be left to the jury ; but proper only to be decided 
by the court, under the circumstances of each case. lb, 
10. So, where in an action of assumpsit brought by the owner of 
merchandise shipped in the defendant's vessel, to recover a sum 
which the defendant had received and retained for freight, it 
appeared that the shipment was made under the charter party, 
bill of lading, and agreement above referred to, and that the 
master was furnished with instructions from the plaintiff, as 
follows, ' on account of the unsettled state of affairs on the conti- 
nent of Europe, I have thought proper to request my friends 
Messrs. P. & Co. of Hamburg, m the event of the cargo of the 
ship being denied entry at their port, to consult with you on the 
further destination of the ship, and the disposal of my interest 
on board. In case they have no friend at the port she may 
proceed for, you will please take charge of it, and advise with 
them what is best to be done for my interest. On your arrival 
off Sylt, should the situation of affairs be such as to prevent you 
from communicating with Messrs. P. & Co., in that case you 
will have to proceed with the cargo where you judge it will be 
most advantageous for all concerned, when I shall consider my 
part as entirely under your charge, &c.' The ship sailed on 
her voyage, was captured before her arrival off Sylt, taken into 
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a port in Norway, but ultimately released. The master, after 
the restoration of his ship and cargo, without consulting with 
the consignees about the further destination of the ship, or ^s- 
position of the plaintiff's property, although he had the means 
of communicating with them, proceeded with his ship to Eng- 
land, there delivered h^ cargo, and received (from the agents 
who s(dd the cargo,) as freight, the sum claimed in this action. 
Held, he was not entitled to retain it. lb. 

11. Where by the municipal regulations of certain ports, a certifi- 
cate of origin was necessary to the admissicm of certain merchan- 
dise there, a shipmaster having received such goods on board 
his ship, and signed a bill of lading for their delivery at one of 
such ports, cannot in the absence of evidence to show it was 
the duty of the shipper to furnish such a certificate, set up the 
fact of that document not being on board his ship, as an excuse 
for not entering the port at which he had agreed to land the 
property entrusted to him ; nor as a justification for his deliver- 
ing it at another port, and thereby earn freight lb, 

12. Under the 10th section of the act of 1825, ch. 67, [276] the 
forcing a mariner on shore must be done, not only without 
justifiable cause, but also maliciously, to justify a conviction. 
If done under a mistaken sense of duty, it is not a case for 
conviction. United States v. Ruggks, 5 Mascm, 192, 

13. ' Maliciously,' in the statute, means, with a wilful disregard 
of right and duty, or doing the act against a man's own convic- 
tion of duty. lb. 

14. A master of a ship has authority to confine his seamen in a 
common jail, in a foreign port, for offences and misconduct, in 
extreme cases, and where the proper correction or punishment 
cannot be effectual on shipboard. lb, 

15. The crew of a ship who have signed shipping articles for the 
voyage under a particular master, without any clause providing 
for a change of master, are not discharged from the articles by 
the dismissal of the master by reason of sickness, or any other 
reasonable cause, and the appointment of a new master ; but 
they are bound to obey the new master. United States v. 
Haines, 5 Mason, 272. 

16. If in such case they combine together to refuse all duty on 
board, and to refuse obedience to the new master, that is an 
endeavor to make a revolt within the meaning of the crimes, 
act of 1790, ch. 9 [36], § 12. lb, 

17. If the crew combine together to refuse to do duty, and actually 
refuse until the master complies with some improper request on 
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their part, it is an endeavor to make a revolt within the crimes 
act of 1790, ch. 9 [36] § 12. United States v. Gardner, 6 
Mason, 402. 

18. If the crew combine together not to do duty, it is an endeavor 
to make a revolt within the crimes act of 1790, ch. 9, [36,] § 
12, although no orders are actually given afterwards. United 
States V. Barker, 5 Mason, 404. 

19. If the shipping articles are to the final port of discharge, the 
voyage is not ended until the cargo is wholly unladen. The 
owner may order the vessel from port to port until the whde is 
discharged. 76. 

20. To affect the master of a vessel with the penalty provided for 
his non-delivery of a temporary register, granted under the 3d 
section of the coasting act of 1793, ch. 52, there must not 
only be an arrival at the port to which the vessel belongs, but it 
must be an arrival there, not by accident or from necessity, but 
intentionally, as one of the termini of the voyage. United 
States V. Shackford, 5 Mason, 445. 

21. To constitute an endeavor to commit a revolt within the crimes 
act of 1790, ch. 36, it is necessary that there should be some 
effort or act to stir up others of the crew to disobedience of the 
master. United States v. Savage, 5 Mason, 460. 

22. To constitute a confinement of the master within the purview 
of the same act, it is sufiBcient that there is a personal seizure 
or restraint of the master, although it may be for the purpose 
of inflicting personal chastisement upon the master. 1 b, 

23. The master has authority to displace the mate and all other 
subordinate officers, during the voyage. If he abuses his au- 
thority, he is responsible for the wrong. 

Semble, that the mate is a seaman, within the crimes act of 
1790, ch. 36, § 12. lb, 

24. A wreck sale, made by authority of the statute laws of a state, 
is valid to pass the title to the property where there is no owner 
or agent present to protect or claim the property. Schooner 
TiUon, 6 Masouj 465. 

26. Construction of the laws of North Carolina, on this subject. 

A sale at the solicitation or order of the master, is not a statute 

sale under those laws, binding the owner. lb. 
SHIP. 

1. A bill of sale is not necessary to transfer property in a ship. 
Bixby V. Franklin Insurance Company, 8 Pick. 86. 

2. The bill of sale and custom-house register or enrolment are not 
conclusive evidence of property in a ship. lb. 

VOL. V, NO. X. 42 
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8. Id aiiunipsit to reeoFer one quarter of t}ie proceeds of ^ sale 
of a veaael tnd of her eimings previoody to the sale^ the plain- 
tiff, in support of his title, produced a bill of sale of one qaaiter 
thereof fioin 8., who with three others w^ the first owner of the 
vewel. The defendant produced ^, paper, executed pre¥iously 
to the sale to the plaintiff, by all the first owners, whereby liiey 
agreed to 'pledge' to the defendant tiie vessel, then building, 
as security for his advance thereon, and to allow the defendant 
to buy any part of the vessel, at a certain rate per ton. The 
vessel was afterward sdd by the defendant ; but his advances 
amounted to more than the proceeds of the sale and earnings. 
HM, that the last mentioned instrument was not an absolute 
transfer, nor a mortgage, nor a i^edge; and that i\. was incom- 
petent to avmd the subsequent transfer to the pteintiff. P<msey 
V. 4»ee, 8 Pick. 236. 

STOPPAfiE IN TRANSITU. 

1. Goods shipped on board a vessel, are stiU in ir(m$itu after the 
arrival of the vessel in which they are shipped, until they are 
taken possession 6[ on behalf of the consignee. Nayhr v. Denr 
mt, 8 Pidc. 198. 

3. An attachment of goods on board a vessel, as the pijoperty of 
the consignee, does not defeat the right of the consignor to stop 
them in transitu. 1 6. 

3. Though the right of stoppage in transitu on the part of the 
consignor, is adverse to that of the consignee, yet the cons^nor's 
right of stoppage is not defeated by his obtaining from thje con- 
signee a writing, in which the consignee declares that he revokes 
the order for the consignment, declines to receive the goods, and 
requests the master of the ship, or any other person having 
the goods in his custody, to deliver them to the consignor. lb. 

SUBSCRIPTION. See Fraud. 

TOWN. 

The selectmen of any town, the inhabitants of which arje exposed 
to the spreading of the small pox among them, may prevent such 
spread by procuring the inoculation for the kine pox among 
those exposed, and the town may legally vote a tax tp defiray 
the expense of the same, ffazen v. Strong, 2 Vermont Cases, 
427. 

TRESPASS. 

1. A mortgagee of personal property mortgaged to secure a debt, 
may maintain trespass against a stranger, who takes it firom the 
possession of the mortgager, although the trespass be committed 
before the debt becomes due. Woodruff v. Haisey, 8 Pick. 333. 



Digiti; 



ized by Google 



1 dSlv] D^€9i rf Reo&nt Decisions. 330 

52. A mortgagee of a building sf aodmg liot oft land of the mort- 
gager, but on that of a third person, may maintain trespass 
against a stranger who pulls down and carries away the building, 
the building being unoccupied at the time of the tresp^uss, and 
the mortgagee not having taken acti^al possession. lb. 

TROVER. 

A tortious taking is, in an action of trover, proof of conrersion. 
Woodbury ?. Long, 8 Pick. 643. 

TRUST. 

One receiving trust property, knowing it to be such, in payment of 
his own debts, is liable to account for the same to the cestui que 
trust. Towk V. Mack, 2 Vermont Cases, 19. 

VARIANCE. 

In an action to recover damages for the non performance of a 
eolitract for the sale of lands, a variance, in respect to the locality 
of the land, between the contract laid in the declaiation and that 
proved, is faital. Obert v. Wkitehead, 6 Halst. 293. 

VERDICT. 

A special verdict, intended to present the questi(Hi of the con- 
struction of a devise, referred to the device as being contained 
in the will of I. W., mentioning the date of the will and of the 
probate, but not stating the devise ; JuM, that the verdict was 
defective in substance. Waiker v. Detoing, 8 Pick. 520. 

WAGER. 

One cannot reoovCT for furoperty wo*i of another on a wiager. That 
a certain chaise was the property cf A. B. CdHmiier v. Day, 
2 Vermont Cases, 144. 
WASTE. 

1. The court will not grant rules to stay waste in actions of trespass. 
Leeds v. DmgUy, 6 Halst. 193. 

2. The statute of Gloucester, {Ed. 6, c. 5,) giving an action of 
waste against tenant for life, for the recovery of the pkce 
wasted and treble damages, has been adopted as a part of the 
law of Massachusetts : though in respect to tenant in dower 
it has been modified by our own statutes. Sackett v. Sackett, 
8 Pick. 309. 

3. It is not waste in a tenant for life to cut down timber trees for 
the purpose of making necessary repairs on the estate, and to 
sell them and purchase boards with the proceeds, for such 

. repairs, provided this be proved to be the most economical mode 

of making the repairs. Loomis v. Wilbur, 5 Mason, 13. 
WAY. 
1. If the owner of the soil set apart a piece of landYor the public 
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use, and it b used and enjoyed by the public for fifteen years, 
or more, it becomes a highway, and cannot afterwards be re- 
claimed by the (original donor, or by any claiming through or 
under him ; and whoever obstructs the firee passage of the public 
thereon, may be proceeded against by indictment. State of 
Vermont v. Wilkinson, 2 Vermont Cases, 480. 

2. And a shorter period than fifteen years may, under circum- 
stances, aflbrd sufficient ground on which to found a presumption 
of right in favor of the public. lb, 

3. A right of way in esse may pass by deed of bargain and sale, 
duly acknowledged and recorded. Hatfs v. JRtcAonfcan, 1 GUI 
6l Johns. 366. 

4. A transfer of way de novo may be by grant or lease, but cannot 
be effected by way of bargain and sale, lb, 

6. A right of way may be said to lie in the county where it exists, 
or is exercisable, lb. 

6. Where one has a right of way over another's land, and the 
way is not defined, if the owner of the land stops up the way 
which is in use, the other party will be justified in going over 
another part of the land. Famum v. Flatt, 8 Pick. 339. 

will! 

Where G. by his last will devised certam tracts of land to his three 
sons in fee, and also devised to his daughters, *the right, privi- 
lege, and liberty of residing and living in the houses with, and 
using and cultivating with themselves and their negroes, stock, 
and of keeping their negroes, and all their other property 
thereon, and with them, in common with my sons, aU my lands 
during the term that my said daughters should remain single 
and unmarried,' it was held that the daughters did not take an 
estate for life, or any other less estate in common with their 
brothers, which was susceptible of partition: and that the devise 
to them was a mere charge for their benefit upon the lands of 
the testator, and incapable of alienation to a stranger. Per 
Bland, Chanc. Warfield v. GambnU, 1 GiU &> Johns. 503. 

WITNESS. 

A person not named in the suit, but who in point of interest, is 
the actual defendant, cannot be compelled to testify for the 
plaintiff in the suit. White v. Everett, 1 Vermont Cases, 181. 
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CHANCERY. 



Principal cases in PAIGE'S CHANCERY REPORTS, Vol. I. 

ASSIGNMENT. 

C. held a single bill, or sealed note, against H. for $2425, payable 
to himself in twelve months from the date, with interest. C. 
borrowed $100 of M., and pledged this sealed note to him to 
secure the repayment, and endorsed his name in blank on the 
note. M. being indebted to the Tradesman's Bank in the sum 
of $2600, agreed to transfer the note to the bank, as security 
for $1000, part of the debt he owed the bank, provided the 
bank would advance to him the remainder of the note. The 
bank advanced the money and M. endorsed his name in blank 
on the note, and delivered it to the bank. M. afterwards 
became insolvent, and never paid any part of the $1000, or of 
the money advanced to him by the bank. Soon after C. deliv- 
ered the note to M., M. received a larger sum of money be- 
longing to C. than the amount C. owed him. The bank were 
ignorant of the right of C, and gave H. notice not to pay the 
note to any one except themselves. C. gave notice to the bank 
of his title to the note, and demanded it from them. The 
bank refused to deliver C. the note. Held^ that C. having both 
the prior equity and the legal right, was entitled to the note. 
Covile V. Tradesman's Bank, 1 Paige, 131. 

Had the note been negotiable, and had it been taken by the bank 
in the usual course of business, the equity of the bank would 
have been equal to that of C. ; and the legal right of the bank 
to collect the money due on the note in their own name, would 
have prevailed over the prior equity of C. lb. 

Aliter, if the note, although negotiable, had been transferred to 
the bank merely as a security for an antecedent debt. lb. 

The assignee of a judgment takes it subject to all the equities 
which existed against it in the hands of the assignor. Webster 
V. Wise, 1 Paige, 310. 

Where the subject of litigation was a fund in the hands of an 
insolvent assignee, who was a defendant in the cause and had no 
personal interest therein, but claimed the ftind for the benefit of 
others, the money was ordered to be brought into court, and 
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invested to abide the further order of the Gourt Haggarty v, 
Duane, 1 Paige, 321. 
BANKRUPT. 

Where a British subject being indebted, left England, and while 
on his voyage to this country, and before he arrived here, he 
was, under the laws of Great Britain, declared a bankrupt, and 
provisional assignees were appointed; it was held, that the 
assignment to such assignees divested the title of the bankrupt 
to the personal property brought with him to this country. 
Pkstoro V. Abraham, 1 Paige, 236. 

And an injunction will lie, upon the application of such assignees, 
to restrain a third person from delivering the goods to the bank- 
rupt, and also to restrain the latter from receiving or prosecnting' 
for the same. Ih, 

And the commencement of suits against the bankrupt by his 
creditors in the courts of common law of New York, will not 
defeat the effect of the assignment to his assignees. lb, 

CITIZEN. 

A citizen of one state becomes a citizen of any other state, when 
he makes such other state the place of his actual residence. 
Rodgers v. Rodgers, 1 Paige, 183. 

CONTRACT. 

Where a parol agreement was made for the purchase of a lot of 
land for the sum of $21 50 per acre, to be paid in seven equal 
annual payments, and by the agreement, the grantor was to 
have the lot surveyed, and to give a conveyance with warranty, 
on the payment of $300 by the grantee, and upon his executing 
to the grantor a bond and mortgage for the residue of the pur- 
chase money ; and the grantee went into possession under the 
agreement, and continued in possession eight or nine years, 
making payments from time to time towards the land, for which 
the grantor gave receipts, specifying therein that the moneys 
received were in payments for the land, and that he, the grantor, 
was to give the grantee a deed therefor ; the grantee made a 
payment of $333 soon after he went into possession ; at the 
expiration of eight years from the time the agreement was made, 
the grantor tendered a deed to the grantee, and demanded 
payment or security for the balance of the purchase money ; the 
defendant refused to accept the deed, alleging that it contained 
too much land, and that the grantor had included too much 
interest in the balance he claimed to be due ; it was held, that 
neither party could take advantage of the agreement's not being 
in writing ; 4hat it was too late fear the defendant to object that 
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the grantor kid not caused a survey to be made of the lot, and 
delivered a deed therefor immediately after the first payment ; 
that the defendant could only have put an end to the contract 
by tendering the balance due and demanding a performance of 
the contract on the part of the grantor ; that a tender and de- 
mand made, after a bill had been filed by the grantor for a spe- 
cific performance, was a nullity. Knickerbocker v. Harris, 1 
Paige, 209. 

An oSet to purchase was made by letter, and previous to the 
receipt of the letter by the other party, the party making the 
cSei, died insolvent. The party receiving the letter, consented 
to sell on the terms proposed, and sent an answer to that efiect, 
but without any knowledge on his part of the death of the 

' purchaser. Held, that he was not bound by such acceptance 
of the offer, and that the title to the property was not changed. 
Frith V. Lawrence, 1 Paige, 434. 

To make a valid contract, it is not only necessary that the minds 
of the contracting parties should meet on the subject of the 
contract, but that fact must be communicated to each other, lb. 

Where an offer to sell is made to a distant correspondent by letter, 
and he declines the offer, he cannot afterwards assent to it so as 
to make it a valid purchase without a subsequent assent of the 
other party also. lb. 

Where there is a contract for the purchase of land, and the person 
contracting to sell declines executing the contract, upcm the 
ground that he is unable to give a good title, and the purchaser 
files his bill to compel the defendant to complete the contract, 
or to rescind it ; if the defendant is able to give a good title at the 
time of the decree, the complainant will be compelled to accept 
it. Pierce v. Nichols, 1 Paige, 244. 

CORPORATION. 

The privileges and franchises granted to a private corporation, are 
rested rights, and cannot be divested or altered, except with 
the consent of the corporation, or by a forfeiture declared by a 
proper tribunal. McLaren v. Pennington, 1 Paige, 102. 

A state cannot pass any law which alters or amends the chatter of 
a private corporation, without the consent of such corporation* 
lb. 

But a law altering the remedy of one of the parties to a contract,^ 
is constitutional and valid. lb. 

Where, however, a state legislature reserves to itself in the very 
charter it grants to a private corporation, the right of altering, 
amending, or repealing the act of incorporation, a subsequent 
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repeal of sach act of incorporation will be valid and constitu- 
tional, lb, 
^uch a reservation in the charter of a corporation, upon common 
law principles, would not be a condition repugnant to the grant, 
but a limitation of the grant. lb. 
And if such a reservation at common law would be repugnant to 
the grant, and therefore void, it is competent for a state legidar- 
ture to alter this rule of the common law ; and the reservaticm 
of such a power in a legislative grant, would of itself change the 
• law in relation to that particular grant, lb. 
Where, in the election of corporate officers, no particular mode of 
proceeding b prescribed by law, if the wishes of the corporators 
liave been fairly expressed, and the election was conducted in 
good faith, it will not be set aside on account of any informality 
in the manner of conducting the same. PhiOips v. Wtcfcom, 1 
Paige, 590. 
Whether at common law civil and corporate officers are authorized 
to hold over afler the expiration of the time for which they were 
elected, until successors are appointed. Quesre. lb. 
Where the officers of a corporation are not authorized to hold over, 
if the corporators, without the presence of any officers, or any 
act to be done on their part, possess the power to assemble and 
choose officers to carry into effect the objects of the incorpora- 
tion, a neglect to choose officers at the proper time will not work 
a dissolution of the corporation, but will merely suspend the exer- 
cise of the powers of the corporation until proper officers are 
chosen. lb. 
But if the corporators have not the power to fill vacancies without 
the presence of their officers, or something to be done by them 
preparatory thereto, and such officers do not attend, or neglect 
to do the act requisite to the validity of the appointment, or 
there are no such officers, then, as the powers of the corporation 
cannot be revived, it is virtually dissolved. lb. 
The right of voting by proxy is not a general right, and the party 
who claims such right must show a special authority for that 
purpose, lb. 
But where property is devised or granted to a corporation, partly 
for its own use and partly for the use of others, the right of the 
corporation to take and hold the property for its own use, carries 
with it as a necessary incident the power to execute that part of 
the trust which relates to others. In the matter of Howe, 1 
Paige, 214. 
The court is not bound to decree a dissolution of the corporation, 
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simply because a majority of the directors and stockholders 
request it to be done. In the matter of Niagara Insurance 
Company of New York, 1 Paige, 258. 

But where the owners of a large proportion of the stock find it for 
their interest to withdraw their capital, it will be deemed pre- 
sumptive evidence, that the interest of the stockholders generally 
will be promoted by a dissolution of the corporation. lb. 

COSTS. 

Where exceptions are taken to the defendant's answer, some of 
which are allowed and others are disallowed, and the defendant 
excepts to so much of the master's report as allowed a part of 
the exceptions to the answer, and on hearing before the court, 
the master's report is confirmed, the complainant is entitled to 
the costs of the hearing, and also of the reference and of those 
exceptions to the answer which are allowed by the master ; and 
the defendant is not entitled to the costs of the exceptions dis- 
allowed by the master. Richards v. Baslow, 1 Paige, 138. 

If any of the exceptions to the answer are well taken, the defendant 
must submit to answer further as to those exceptions, or he will 
not have costs of the exceptions which are disallowed by the 
master. lb. 

Where a judgment creditor having a claim upon the surplus 
moneys raised by the sale of mortgaged premises, litigates in 
good faith before the master, on a reference to settle the priority 
of liens, he will not be charged with the costs of such litigation > 
Norton v. Whiting, 1 Paige, 578. 

But if he excepts to the master's report, and those exceptions are 
disallowed, he may be charged with the costs of the hearing on 
the exceptions. lb. 

On a reference of exceptions to an answer, if part of the exceptions 
are allowed by the master, the complainant is entitled to costs on 
the exceptions allowed, and neither party is entitled to costs as to 
those which are disallowed. Richards v. Barlow, 1 Paige, 323. 

If some of the exceptions are disallowed, and none of them are 
allowed in full, the defendant is entitled to his costs on the 
reference. lb. 

On exceptions to a report, each party is entitled to the costs of the 
hearing as to the exceptions decided in his favor, which costs 
are to be off-set against each other. lb. 

Where the costs of exceptions on each side would be nearly equal, 
the usual practice of the court is to give no costs to either party. lb . 

Where in a bill filed for a specific performance of the contract for 
the sale of land, the complainant insisted upon the defendant's 
VOL. V. NO. X. 43 
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taking two acres more than he was bound to take, and the 
defendant declined paying interest, which the complainuit was 
entitled to, neither party was allowed costs. Knickerbocker ¥. 
*Harns, 1 Paige, 209. 

As a general rule a mortgager pays costs to the defendant, on a 
bill to redeem, although he is successful ; but if the defendant 
has been guilty of improper conduct, he will be deprived of 
costs, and in some cases will be compelled to pay costs. Broek- 
way V. WeOs, 1 Paige, 617. 

If a mortgager who is entided to redeem, applies before ^ing his 
bill to the mortgagee for that purpose, and the latter refeses to 
allow him to redeem, the mortgagee will not only be deprived of 
costs, but may be compelled to pay costs to the complainant. 
Ih, 

Where a party files his bill to redeem, the general rule is, that 
he must pay costs to the mortgagee, although he should be 
successful. Slee v. Manhattan Company, 1 Paige, 48. 

There are, however, exceptions to this rule ; as where the mort- 
gagee sets up an unconscientious defence : in such case the 
mortgagee is not only refused costs, but must pay costs to the 
other party, lb. 

If a widow makes application for her dower before she files her 
bill, and it is refused, she will be entitled to costs ; but where 
she neglected to make such application, and in her bill alleged 
that an outstanding mortgage was paid off, and insisted upon 
her right to be endowed of the whole premises, and claimed 
arrears previous to the purchase of the defendant, and the 
decree was against her upon all these points, no costs were 
allowed to either party. Russell v. Austin, 1 Paige, 192. 

Where the complainants became insolvent pending the suit, and 
assigned all their interest therein to a third person, the assignee 
was not permitted to proceed with the suit in their names, 
without giving security for costs. Massey v. CHUelan, 1 Paige, 
644. 

Where the assignee afler notice of the fraud, attempted to enforce 
the judgment against the land, he was decreed to pay costs to 
the complainant. Webster v. Wise, 1 Paige, 319. 

.Where a defendant in a bill of foreclosure knowingly sets up an 
unjust defence, and thereby subjects the complainant to extra 
costs and expense, he may be charged personally with the costs. 
Park V. Peck, 1 Paige, 477. 

COVENANT. 

A covenant on the part of the lessor to renew a lease for years at 
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the expiration of the tenn, is a covenant running with the land. 
Piggot V. Mason, 1 Paige, 412. 

Covenants of warranty and to convey, contained in a lease of real 
estate, run with the land, and are binding upon the heirs and 
assignees of the lessor. Van Horn v. Crain, 1 Paige, 455. 

DEBTOR AND CREDITOR. 

Where property is subject to an execution, and a fraudulent 
obstruction is interposed to prevent the sale, a creditor may file 
his bill here to remove the obstruction as soon as he has ob- 
tained a specific lien upon the property by the issuing of his 
execution. Beck v. Burditt, 1 Paige, 305. 

But if the property is not a subject of levy and sale on execution, 
the creditor must show his remedy at law exhausted by an actual 
return of the execution unsatisfied, before he can file a bill in 
this court to reach the equitable property of the debtor, i b. 

When a debtor in failing circumstances assigns an unreasonable 
amount of property to satisff^a single creditor, it is evidence of 
fraud ; but if no more than is supposed to be sufficient to satisfy 
the debt is assigned, a mere hypothetical reservation of the 
surplus, if any there should be, to the debtor, would not render 
the assignment void, lb, 

A creditor whose execution at law has been returned unsatisfied, 
may file a bill to reach the equitable estate of the defendants, 
either in his own name and for his own benefit, or he may join 
with other creditors standing in the same situation with himself, 
or he may file a bill in behalf of himself and all others, being 
judgment creditors, whose executions have been returned unsat- 
isfied, and who may choose to come in under the decree and 
contribute to the expenses of the suit. Edmeston v. Lyde, 1 
Paige, 637. 

Where property has been fi-audulently assigned by the debtor, so 
that he has no legal or equitable rights as against the assignee, 
it will be necessary to make the assignee a party, to enable the 
court to reach the property in his hands. /6. 

The debts, choses in action, and other equitable rights of the de- 
fendant, may be assigned or sold under the decree of this court, 
and the purchaser will be protected both in equity and at law. 
i6. 

Under the act of Congresis of the 2d of March, 1799, the United 
States are not entitled to a preference in the payment of 
bonds given for duties, over the general creditors of the debtor, 
unless the debtor is actually insolvent, and his insolvency is 
manifested by some notorious or public aCt. Marshall v. Bar- 
clay, 1 Paige, 159. 
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To entitle the United States to this preference, on account of a 
voluntary assignment of the property of the debtor for the ben- 
efit of his creditors, it most appear that the assignment was of 
all the property of the debtor, or was made with a view to defeat 
the claim of the United States. lb. 

Where, however, a debtor is actually insolvent, and intending to 
assign his whole property, first makes an assignment of part for 
the benefit of some of his creditors, and afterwards makes an- 
other assignment of the residue of his property for the benefit of 
his remaining creditors, the two assignments will be considered 
as one transaction, and the United States will be entitled to a 
preference. 1 b. 

The depositors of nK)ney in a bank are only general creditors of 
the corporation, and in case of a failure of a bank, they are not 
entitled to a priority of payment over bill holders or other cred- 
itors. In the matter of the Franklin Bank, 1 Paige, 249. 

When a bank becomes insolvent, the cashier has no lien upon the 
money in the bank for his deposits therein, or for the payment 
of his salary. Bruyn v. Receiver of the Middle District Batiky 
1 Paige, 584. 

Where the right to a debt due fi-om a third person is in litigation, 
it cannot with safety be paid to either party after notice ; but the 
debtor will be permitted, pending the litigation, to pay it into 
court to the credit of the cause. MiUs v. Pittman, 1 Paige, 490. 

Where a creditor has a lien upon two funds for the payment of his 
debt, chancery will not compel him first to exhaust the fiind 
which a junior creditor cannot reach, if the senior creditor will 
thereby be injured, or if he offers to substitute the junior cred- 
itor in his place, on being paid the amount of his debt. Wool- 
cocks V. Hart, I Paige, 185. 

Where a judgment is given by the principal debtor, to his endorsers, 
to secure the payment of the debt for which they are responsible, 
and they become insolvent, the creditor is entitled to the benefit 
of the security. Heath v. Hand, 1 Paige, 329. 

DOWER. 

If the owner of the legal estate purchase in a mortgage executed 
by both husband and wife, with the intention of protecting 
himself against the claim of dower to the extent of that incum- 
brance, the widow can only be endowed of the equity of re- 
demption, and she is bound to contribute her share towards the 
payment of the mortgage. Russell v. Austin, 1 Paige, 192. 

A defendant continues seized of his real estate sold under a 
judgment and execution, until the time for redemption expires ; 
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and where he dies before the time for redemption expires, his 
widow will be entitled to arrears of dower. lb. 

Where there is an outstanding mortgage upon the premises, the 
arrears of dower will be computed by deducting from one third 
of the rents and profits, over and above the necessary repairs, 
taxes, &.C. one third of the interest on the amount due on the 
mortgage at the time the defendant acquired title to the premises. 
lb. 

Where a mortgage has been executed by husband and wife, she 
can only be endowed of the equity of redemption. lb. 

To entitle the wife to dower, the husband must have been seized 
during the coveture of a present freehold as well as of an estate 
of inheritance in the premises. Dunham v. Osbom, 1 Paige, 
634. 

Seizin of a vested remainder is not sufficient where the husband 
dies, or aliens his interest in the premises, during the continu- 
ance of the particular estate, lb. 

Where lands descend to the son, on the death of the father; and 
dower is assigned to the mother, if the son dies during the life 
of the mother, his widow can only be endowed of the remaining 
two thirds. Tb. 

Where the estate has been sold on an execution against the hus- 
band, who afterwards died leaving a widow entitled to dower, 
the widow of the purchaser will be entitled to dower in the 
whole premises, subject to the dower right of the first widow in 
one third thereof. 1 b. 

ESCROW. 

It js essential to an escrow that it be delivered to a third person 
to be delivered to the obligee or grantee upon the happening of 
some event, or upon the performance of some condition. James 
v. Vanderheyden, 1 Paige, 385. 

Where a bond and mortgage and deed were delivered to a third 
person, to be kept by him during the pleasure of the parties, 
and subject to their further order, held^ that the papers were 
not escrows, and that he was a mere depositary. lb. 

EVIDENCE. 

A receipt is always susceptible of explanation. Van Rensselaer v. 
Morris, 1 Paige, 13. 

Where the purchaser of mortgaged premises had admitted the 
existence of the lien within twenty years, and promised to dis- 
charge the mortgage, it was held sufficient to rebut the pre- 
sumption of payment arising from the lapse of time. Peck v. 
Pecky 1 Paige, 477. 
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Where the subject of the devite ex legacy is described by reference 
to some extrinsic fact, extrinsic evidence may be resorted to to 
ascertain that fact Priichard v. Hicks, 1 Paige, 270. 

So where the words of a will are equally applicaUe to two persons 
or two things, parol evidence is admissible to show which person 
was the object of the testator's bounty, or which article he 
intended for the legatee. 1 b. 

Where a testator made a bequest to a person by a wrong christian 
name, parol evidence was admitted to show what person was 
intended. Connolly v. Pardon, 1 Paige, 291. 

A record cannot be read as evidence in a suit, unless both parties, 
or those under whom they claim, were parties to the suit in 
which the record was filed. Dcde v. RoseveU, 1 Paige, 35. 

The laws of other states must be proved, otherwise the courts of 
this state cannot take notice of them. Hosford v. Nichols, 1 
Paige, 220. 

Parol evidence is admissible to show that a deed, absolute in its 
terms, was intended by the parties as a mturtgage. Whitiick v. 
Kane, 1 Paige, 202. 

EXECUTORS AND ADMINISTRATORS. 

Where a testator directed his executors to pay to one of his sons 
annually $200, and also one fifth of his estate, in case of his 
refi>rmation from vicious habits, it was held, that the executors 
acted correctly in not paying over the one fifth of the estate, 
until they were satisfied of the son's complete reformation. 
Dustan v. Dustan, 1 Paige, 509. 

FEME COVERT. See Practice. 

FOREIGN JUDGMENT. See Jurisdiction. 

FRAUD. 

Where a judgment was entered on a bond and warrant, and a 
specification was filed under the act of April 21st, 1818, and it 
appeared no such consideration as that stated in the specifica- 
tion existed, the judgment was declared fraudulent and void as 
against other judgment creditors. White v. WiUiams, I Paige, 
502. 

If a judgment b void as against a subsequent judgment creditor, 
it is also void as against a purchaser under the subsequent 
judgment. lb. 

Pending a treaty of purchase, a third person took a confession of 
judgment firom the vendor, and fi-audulently concealed the fact 
fi-om the vendee until after the sale, for the purpose of enforcing 
the judgment against the land in his hands. On a bill filed 
against the judgment creditor and his assignee, they were 
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decreed to release the land from tke lien of the judgment. 
Webst4sr v. Wise, 1 Paige, 31^ 

If .a porchaser who is insdvent, concealing his insolvency from 
the vendor, obtains goods from him without intending to pay for 
them, it is a fraud upon the vendor, and the property in the 
goods will not be changed. Dwell v. Haley y 1 Paige, 492. 

But if the goods have been resold by the fraudulent vendee to a 
bona fide purchaser, who has actually paid for the same without 
notice of the fraud, such purchaser will be protected, lb. 

Where an insolvent confessed a judgment to his friend, on which 
an execution immediately issued, and then purchased goods for 
the purpose of subjecting them to the execution, it was held to 
be a fraud upon the vendor, and the judgment creditor was not 
permitted to retain the goods, which had been purchased in by 
him upon his execution. Ih, 

Thomas L. and J. L. were owners of a farm in Orange County, 
which, in 1811, was, by a fraud upon them, mortgaged to R. 
The mortgage was foreclosed in chancery, and the farm adver- 
tised for sale by a master. Before the sale, B., by an arrange- 
ment with Thomas L. and J. L., agreed to purchase in the farm 
for their benefit, for which he was to receive a stipulated com- 
pensation. R., the mortgagee, in order to favor Thomas L. 
and J. L., agreed with B. that he might bid off the property at 
$1500, about half the amount of the mortgage. B. at the sale, 
prevented others bidding, by representing that he intended to 
buy for Thomas L. and J. L. B. purchased the farm at the 
master's sale for $1540, about $1000 below its value. After- 
wards B. refrised to convey the farm to Thomas L. and J. L., 
or to account to them for the value, although they tendered to 
him the amount of his bid, with interest, and the sum agreed to 
be paid for his services. It was held, that B. was a trustee for 
Thomas L. and J. L., and had no other interest in the farm 
than that of a mortgagee to secure the repayment of the pur- 
chase money and the payment of the sum agreed to be allowed 
him for his services. Brown v. Lynch, 1 Paige, 147- 

Where S. being indebted to several persons, was in September, 

1817, sued for a default in paying over moneys received as a 
commissioner of loans, and judgment was recovered against 
him on the 31st of January, 1818, Mid on the 1st of January, 

1818, S. conveyed to L. his farm, and all his personal property, for 
the nominal consideration of $8501 25, $4000 of which was 
paid in Virginia lands which had been purchased by L. twenty 
years before, but which he had never seen or possessed, and 
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there was no proof of the payment of the residue of the con- 
sideration, and S. continued in possession of the property so 
conveyed to L. It was held, that this conveyance was fraudulent 
and void as against the creditors of S. Lee v. Hunter^ 1 Paige, 
519. 

Where the defendant, by a fraudulent overdrawing, obtained the 
complainant's money, and deposited it to his 'own credit in 
another institution, held, that the title to the property was not 
changed, and might be reclaimed by the owners. The Trades- 
man's Bank and the Chemical Bank v. Merritt, 1 Paige, 302. 

A court of chancery relieve against a fraud, by converting the 
person guilty of it into a trustee for those who have been injured 
thereby. Broien v. Lynch, 1 Paige, 147. 

GUARDIAN AND WARD. 

An adult husband is entitled to the guardianship of tbe person of 
his wife during her minority. Kettktas v. Gardner, 1 Paige, 
488. 

The court will protect the rights of infants where they are mani- 
festly entitled to something, although their guardian ad litem 
neglects to claim it in their behalf Stephens v. Van Buren, 1 
Paige, 479. 

HUSBAND AND WIFE. 

A wife may compromise a suit brought against her husband for a 
divorce ; and the court will only interfere so far as to see that 
she is not overreached or imposed upon in the settlement. 
Kirhy v. Kirhy, 1 Paige, 565. 

The solicitor for the wife cannot insist upon proceeding with the 
suit against her consent, upon the ground that his costs are not 
paid. Ih. 

An adult husband may file a bill in chancery for the partition of 
his wife's estate, although she is an infant. Sears v. Hyer, 1 
Paige, 483. 

The service of a subpcena upon the wife is only necessary where 
the proceeding is against her in respect to her separate estate, 
Leavitt v. Cruger, 1 Paige, 421. 

In a suit brought by either husband or wife for a divorce, on the 
ground of adultery, the wife prosecutes and defends without a 
guardian or next friend, as a feme sole ; and her affidavit is ad-, 
missible against the husband, as to any matter or proceeding in 
the cause. Kirby v. Kirhy, 1 Paige, 261. 

An injunction, a receiver, and a writ of ne exeat, may all be resorted 
to in the same suit, to aid the court in doing justice between the 
parties. Ih. 
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A husband, by committing adultery, subjects himself and his 
property to the jurisdiction of the court of chancery, so far as to 
enable the court to order his property to be applied to the sup- 
port of his family, both during the litigation and afterwards. lb. 

And the power of the court extends to compelling the husband to 
apply a portion of his daily earnings to the same object, during 
the pendency of the suit. 1 b, 

INFANT. 

A suit may be commenced in the name of an infant without his 
knowledge or consent. The court, however, on a proper appli- 
cation, will refer it to a master, to ascertain whether such suit 
is for the benefit of the infant ; and if the master reports that it 
is not for his benefit, will stay the proceedings. PuUon y. Rose- 
veU, 1 Paige, 178. 

INJUNCTION. 

An injunction is not waived by a delay in applying for an attach- 
ment for its violation. Dcde v. RoseveU, 1 Paige, 35. 

Where executors obtained a decree for a perpetual injunction, 
restraining R. from suing or prosecuting any action at law 
against such executors or other representatives of their testator, 
for the recovery of the arrears of an annuity; held, that the 
prosecution of a suit at law against the heirs of the testator, who 
were not parties to the suit in this court, to recover the same 
annuity, was not a breach of the injunction. There is no privity 
between an executor and the heir or devisee of the land. lb. 

Where the complainant suffered three years to elapse without 
compelling an answer fi'om one of several defendants, and the 
other defendants, in their answer charged collusion between 
the complainant and the defendant who had not answered ; it 
was held, that under such circumstances, the fact that all the 
defendants had not answered, could not be urged as an objection 
to the dissolution of an injunction, unless the complainant denied 
upon affidavit, all collusion, and stated sufficient reasons for not 
compelling an answer fi-om all the defendants. Ward v. Van 
Bokkelen, 1 Paige, 100. 

Where hydraulic works are erected on both banks of a stream, the 
owners of the works are each entitled to an equal share of the water. 
If the owner of the mills on either side attempts to deprive the 
other of the use of his share of the water, of which he has been 
in the quiet enjoyment, and thus to destroy his mills, a prelimi- 
nary injunction will be granted, as the injury might be irrepar- 
able. Arthur v. Case^ 1 Paige, 447. 

INSURANCE, Policies of See Jurisdiction. 

VOL. V. — no. X. 44 r^ T 
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JUDGMENT. 

Where certain lands upon which a judgment is a lien, are adver- 
tised for sale under such judgment, part of which lands have been 
previously sold by the debtor, and there are other lands of the 
debtor unsold, but the lien of the judgment would expire before 
such other lands could be advertised and sold, the owner of the 
judgment in such case would not be bound upon the requisition 
of the purchaser from the debtor to abandon the sale of the 
lands so advertised. James v. Hubbard, 1 Paige, 228. 

The proper course for such purchaser would be to offer to pay the 
amount of such judgment and to take an assignment of the 
same; and then by filing a bill against all the parties in interest 
before the expiration of the lien of the judgment, it seems such 
purchaser would be able to preserve the lien so far as to compel 
contribution upon equitable principles, lb. 
.A judgment creditor cannot enforce his judgment against the 
land of a subsequent purchaser, so long as there are other lands 
of the debtor sufficient to satisfy the judgment. 76. 

Where there are successive purchasers there is no contribution, 
and their lands are chargeable with the judgment against the 
debtor in the inverse order of alienation ; that is, the lands last 
sold are to be first charged. / 6. 

A bill filed in the court of chancery against heirs or devisees, has 
the same effect as the commencement of a suit at Jaw, in pre- 
venting the alienation of the estate. But if a judgment at Jaw 
is obtained before the decree in the court of chancery, the 
plaintiff in such judgment thereby obtains a prior lien on the 
legal estate in the hands of the heirs or devi«iees. Purdy v. 
Doyh, 1 Paige, 558. 

Where a suit is commenced against five heirs for the debt of their 
ancestor, and the writ is only served upon three, but the plain- 
tiff proceeds and takes judgment against all as joint debtors, he 
obtains a lien only upon the estate of those upon whom the 
process was served. 1 b. 

Where a creditor has obtained a lien upon real estate by a judg- 
ment at law, if he subsequently brings an action of debt on his 
judgment and recovers a new judgment, he will lose his first 
lien. lb. 

In chancery a judgment recovered in a court of law is considered 
as binding upon the real parties in the suit, although not the 
nominal parties on the record. Southgate v. Montgomery , 1 
Paige 41. 
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JURISDICTION. 

Although a person has a perfect remedy at law to recorer for the 
breach of an agreement connected with a note, if he cannot 
avail himself of it as a defence to an action on the note, he can 
come into chancery to have the note cancelled, and to recover 
the balance, if any, which may be due him. Reed v. Bank of 
Newburgh, 1 Paige, 215. 

Where a sheriff, after collecting money on an execution, died 
insolvent without paying over the same, and no person adminis- 
tered upon his estate, it was held that no suit could be sustained 
in chancery against the sureties of the sheriff upon his bond, to 
enforce the. payment of the amount so collected by him. Bank 
of Utica V. Dill, 1 Paige, 466. 

Where there existed mutual accounts between M. and E. ; and E. 
sued M. in a foreign court for a settlement, and judgment was 
rendered against E., and afler wards a suit pending in the Su- 
preme Court of New York, commenced and prosecuted by the 
assignees of M. in the name of M. against E., was referred to 
referees, who reported a balance due to E. from M., on which 
report judgment was entered in favor of E., it was held, that the 
judgment against E. in the foreign court was not binding upon 
E. as between him and the assignees of M., and that if that 
judgment was binding upon E., as it was known to the assignees 
previous to the hearing before the referees, it should have been 
insisted upon by them at that hearing, and could not afterwards 
be a ground of relief in this court. Southgate v. Montgomery, 
1 Paige, 41. 

This court has jurisdiction to set aside and cancel deeds and other 
instruments fraudulently obtained, and which are attempted to 
be set up inequitably. Thompson v. Graham, 1 Paige, 384. 

A court of chancery has jurisdiction to correct mistakes in policies 
of insurance as well as in all other written instruments. Phit- 
nix Insurance Company v. Gumee, 1 Paige, 27S. 

Where there are difficulties in relation to an off'-set at law, relief 
will be granted to the party claiming the off-set in chancery. 
McClaren v. Pennington, 1 Paige, 102. 

LEGACY. 

Where a testatcn: devised his real and personal estate to two of his 
sons, provided they should pay certain legacies given in the 
will, and the legatees filed their bill against them and obtained 
a decree for the sale of the real estate to pay the legacies, which, 
upon being sold, proved insufficient; and no decree having 
been asked in that suit, charging the devisees personally with 
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the payment, held, that the legatees could not file a new bill 
against them for that purpose. Cook v. ChraU, 1 Paige, 407. 

It is a general rule that legacies chargeable upon the real estate 
and payable at a future day, are not vested, and lapse by the 
death of the legatee before the time of payment arrives. Bird- 
sail V. Hewlett, 1 Paige, 32. 

But this rule has never been extended to a case vehere the estate 
was given to a stranger upcm condition that he paid the legacy 
charged thereon ; and the rule has been much limited, even as 
between the legatees and heirs at law. lb, 

UEN. 

A grantor of lands has an equitable lien on the estate sold for the 
payment of the purchase money ; and this lien is not waived by 
the grantor's taking the mere personal security of the purchaser 
only, unless there is an express agreement between the parties 
that the equitable lien be waived. But wherever any security 
b taken on the land sold, or otherwise, for the whole or a part 
of the purchase money, the equitable lien will be waived, unless 
there is an express agreement that it shall be retained. JRsh v. 
Howland, 1 Paige, 20. 

So the lien is waived where a note or bond is taken of the vendee 
for the purchase money, in which a third person joins as security. 
lb. 

Likewise if the vendee sells to a third person, without notice, the 
lien is lost. lb. 

Where upon the sale of lands the negoUable note of the purchaser 
is given for the purchase money, the vendor retains an equitable 
lien upon the land ; but an endorsee is not, from the mere trans- 
fer of the note, entitled to the benefit of such lien, where the 
endorser has not been made liable upon his endorsement. 
White V. WiUiams, 1 Paige, 502. 

LIMITATIONS, Statute of. 

Where a legacy to a daughter was payable on her marriage or 
when she became of age, and she married before arriving at fiill 
age, in a suit brought by her and her husband for the legacy, 
after the lapse of six years, it was held, that the statute of limi- 
tations did not run against her, she coming within the exception 
in the statute in favor of femes covert. Wood and wife v. 
Ex'rs. ofRiher, I Paige, 616. 

Where the statute of limitations is a good defence to only a part of 
the complainant's demand, if pleaded as a bar to the whole, the 
plea will be bad. lb. 

The statute of limitations is a good plea in bar in equity as well as 
at law. Stafford v. Bryan, 1 Paige, 239. 
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MERGER. See Mortgage. 
MILLS. See Injunction. 
MORTGAGE. 

An assignment of a land contract for the security of a debt due 
the assignee, upon the condition, that if the debt was paid at the 
time stipulated, the assignee should re-assign the contract, is, 
in equity, a mortgage, and the assignor has a right of redemp- 
tion. Brochoay v. Wells^ 1 Paige, 617. 

Bona fide purchasers without notice, who have actually paid the 
purchase money, cannot be disturbed in their title to the pre- 
mises purchased, where the deed intended as a mortgage is 
absolute on its face. Whittick v. Kane^ 1 Paige, 202. 

In such case, the remedy of the mortgager is personal against the 
mortgagee and his legal representatives for the moneys received 
on the sale of the mortgaged premises, Ih. 

Where the owner of the legal estate takes an assignment of an 
outstanding mortgage, there will be no merger of the mortgage, 
unless the owner of the legal estate so intended when he pur- 
chased the m<»*tgage. Russell v. Austin, I Paige, 192. 

Where a motgagee obtains a renewal of a lease, or any other 
advantage in consequence of his situation as such mortgagee, 
the mortgager coming to redeem, is entitled to the benefit 
thereof. Slee v. Manhattan Company, 1 Paige, 48. 

If the prior mortgage should not be due, the junior mortgagee wiD 
be entitled to a decree for a sale of the mortgaged premises, 
subject to such prior mortgage. The Western Ins, Co, v. The 
Eagle Fire Ins. Co., 1 Paige, 284. 

NE EXEAT. 

If the party against whom the final decree is made, intends to 
remove beyond the jurisdiction of the court before the decree 
can be enforced by execution, a ne exeat will be granted. 
Dunham v. Jackson, 1 Paige, 629. 

A ne exeat is in the nature of equitable bail, and may be applied 
for in any stage of the suit. Ih. 

NOTICE. 

Where a party has sufficient to put him on inquiry, it is equivalent 
in equity to actual notice. Pitney v. Leonard, 1 Paige, 461. 

PARTIES. 

As a general rule, a mere witness cannot be made a party defend- 
ant. Fulton Bank v. Sharon Canal Company, 1 Paige, 219. 

But suits against corporations are exceptions to this rule. As they 
do not answer upon oath, the only means of obtaining a discov- 
ery fi'om them is to make their officers and agents parties, and 
to compel such officers and agents to answer the bill. I b. 
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The former as well as the present officers of a corporation can be 
made parties to a suit against such corporation, and compelled 
to make discovery of facts within their knowledge. lb. 
Where a trustee prosecutes a claim foi the benefit of the cestni que 
trust, the latter must be made a party. Fish ¥. Howland, 1 
Paige, 20. 
One of two devisees cannot file a bill for an account against one of 
two executors, where the executors, by the will, have the charge 
of the real estate, without making the other devisee and execu- 
tor parties. Fabre v. Coldm, 1 Paige, 166. 
PARTNERSHIP. 
A surviving partner has the legal right to the partnership effects. 

Case V. Aheel, 1 Paige, 398. 
But in equity he is considered merely as a trustee to pay the part- 
nership debts, and to dispose of the partnership property ibr the 
benefit of himself and the estate of the deceased partner. Ih. 
PLEADINGS. 

Where three kinds of relief are prayed for in the bill, and the 
complainant is entitled to one of them, the defendant cannot 
demur. The Western Ins. Co, v. The Eagle Fire Ins. Co., 1 
Paige, 284. 
A bill of discovery will be sustained to aid the prosecution or 
defence of a civil suit in a foreign tribunal. Mitchell v. &nith, 
1 Paige, 287. 
If it appears upon the face of the supplemental bill that all the 
matters alleged therein arose previous to the commencement of 
' the suit, and might have been inserted in the original bill by 
way of amendment, the defendant may demur. But if this 
irregularity does not appear upon the face of the supplemental 
bill, the facts may be brought before the court by plea, t^af- 
ford V. Howlett, 1 Paige, 200. 
In a bill of discovery against a corporation, the corporation ought 
to be permitted to put in a separate answer, in order to make 
offers and admissions, and to deny facts which the officers may 
suppose do exist. Vermilyea v. The FuUon Bank, 1 Paige, 37. 
Where matters charged in the bill, as the acts of the defendant 
himself, are of such a nature that he can be presumed to recol- 
lect them if they ever took place, a positive answer is, in general, 
required. Hall v. Wood, 1 Paige, 404. 
But where the facts are such that it is probable he cannot recol- 
lect them so as to answer more positively, a denial of the facts, 
according to his knowledge, recollection, and belief, will be 
sufficient. lb. 
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Where one of two defendants denies in his answer all knowledge 
of the facts alleged in the complainant's bill, the complainant, 
in order to give such defendant an opportunity to litigate his 
rights, must file a replication to his answer. Elliot v. Pellf 1 
Paige, 263. 
PRACTICE. 

If an original bill is wholly defective, and there is no ground for 
proceeding upon it, it cannot be sustained by filing a supple- 
mental bill founded upon matters which have subsequently taken 
place. Candler v. Petit, 1 Paige, 168. 
Facts which existed before the filing of the original bill should be 

inserted therein by way of amendment. lb. 
But if the original bill was sufiicient for one kind of relief, and 
facts afi;er wards occur which entitle the complainant to other or 
more extensive relief, he may have such relief by setting out 
the new matter in a supplemental bill. lb. 
A party must be an object of charity, otherwise the privilege of 
prosecuting in forma pauperis will not be granted to him. Is- 
nard v. Casseaux, 1 Paige, 39. 
No exceptions can be taken to a master's report, which are not 
founded upon objections distinctly taken before the master. 
Byington v. Wood, 1 Paige,- 145. 
In the case of a reference to state an account, the objections to 
the report are taken and argued after the draft of the report is 
prepared. 1 b. 
A party, who cannot be presumed to have positive knowledge of 
a fact, may swear according to his information and belief; and 
if it be not denied by the adverse party, who can swear positively 
upon the subject, it will be deemed as admitted. Attorney 
General v. Bank of Columbia, 1 Paige, 511. 
Where a defendant in his answer only denies a fact charged in 
the bill, according to the best of his knowledge and belief, a 
single witness on the part of the complainant is sufficient to 
establish the fact. Knickerbacker v. Harris, 1 Paige, 209. 
If the complainant wishes to compel the defendant to state the 
new matter set up by way of defence with more particularity, 
he should amend his bill and state the matter by way of pre- 
tences, and call upon the defendant to answer as to the particu- 
lars. Spencer v. Van Duzen, 1 Paige, 555. 
If the complainant wishes to prove any fact on the hearing, and 
not admitted by the answer, he must file a replication to the 
answer. Mills v. Pittman, 1 Paige, 490. 
A decree can only be questioned by a bill of review. Elliott v. 
Pell, 1 Paige, 263. 
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A suit cannot be brought in the name of a feme covert without 
her consent ; and when brought with her consent the procbein 
amy may be charged on her application, the person substituted 
giving security for the costs already accrued. FSiUon v. Rose- 
veU, 1 Paige, 178. 

SALE. 

Where a merchant contracted for goods, the price to be secured 
by his note endorsed by B. and C, and the goods in the mean 
time were forwarded to his residence, held, that the property 
was not changed until the delivery of the note, and that B. and 
C. to whom he had assigned the goods to secure an antecedent 
debt, could not hold them against the vendor. Keelor v. FiM, 
1 Paige, 312. 

SET OFF. 

Where bills of a bank are obtained by one of its debtors after it 
stops payment, they cannot be set off by such debtor against 
the debt he owes the bank. In the matter of the Receiver of 
the Middle District Bank, 1 Paige, 585. 

A party cannot set off a judgment, unless he is the beneficial, as 
well as the nominal owner of it. Aikin v. JSatterlee, 1 Paige, 
289. 

TRUST AND TRUSTEE. 

Where money was awarded by the Florida commissioners upon 
the memorial of one of two joint owners, and the applicant 
claimed in his memorial the whole to himself, without naming 
his joint owner, it was held that the joint owner not named was 
not bound to put in his claim and contest his right before the 
commissioners ; that the person who received the money awarded 
was a trustee, and accountable in equity to the real parties 
interested in the fund. Delqfield v. Colden, 1 Paige, 134. 

WILL. 

Where there is a limitation over of an annuity upon the failure of 
issue, at the death of the annuitant, the limitation over is good, 
being in the nature of an executory devise. Bradhurst v. Brad- 
hurst, 1 Paige, 381. 

Where A. by his will devised the use of his farm to his son and 
nephew for three years, and directed his executors at the 
expiration of the term to sell the farm and divide the proceeds 
among his five children ; and also declared in his will that if 
any one of his children died before him, leaving no children, or 
should die after his decease, leaving no children, without 
having disposed of his or her share, that the share of such child 
should go to the survivors ; but if any of the testator's children 
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should die leaving children, then such children were to have 
the share of their parent in the same manner as such parent, 
if living, would have taken the same, and the son died within 
the three years, leaving children : it was AcW, that the children 
took under the will and not as heirs of their father, and that 
their mother was not entitled to dower in the farm, and that the 
creditors of the son had no claim upon that share of the estate 
iot the payment of their dehts. The death of the son, before 
the expiration of the three years, and before the executors were 
authorized to sell, divested his interest, and the executory limi- 
tation over to his children immediately took effect. Adams v. 
Betkman, 1 Paige, 631. 

A person to be capable of making a will, must be possessed of a 
sound and disposing mind and memory, so as to be able to make 
a testamentary disposition of his property with sense and judg- 
ment in reference to the situation and amount of such pr<^rty 
and the relative claims of the different persons who are or might 
be the objects of his bounty. Clark v. Fisher, 1 Paige, 171. 

Where the derangement or loss of the powers of mind some time 
previous to the making of the will, is established, it devolves upon 
the party who seeks to maintain the will, to show that such in- 
capacity had ceased at the time it was executed. 1 6. 

In forming an <^inion of the state of the testator's mind, it is 
proper to take into consideration the reasonableness of the will 
in reference to the amount of his prq)erty and the situation of 
his relatives, lb, 

WITNESS. 

Where M. purchased the interest of C. in certain mortgaged pre- 
mises under a judgment and execution, in a suit by M. against 
H. who pretended to hold a subsisting mortgage against the 
premises given by C, it was held, that C. on being released by 
M. was a competent witness to prove that the mortgage had 
been paid. McClaren v. Hopkins, 1 Paige, 18. 

A purchaser with full knowledge of the claim of third persons, is 
an incompetent witness for the vendor in a suit between him 
and such persons. Broum v.' Lynch, 1 Paige, 147. 
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RECENT ENGLISH DECISIONS. 



COMMON LAW. 

From 10 Barn. & Cres. ; 1 Barnwall & Adolphus ; 6 & 7 Bing. ; 3 Mowe & 
Payne ; 1 Crompton & Jervis ; 1 Tyrwhitt ; 3 Manning & Ryland. 

BILL OF EXCHANGE. 

If the drawer has reasonable grounds to expect that the bill will be 
paid by some one, he is entitled to notice of its dishonor , 
though he have no assets in the acceptor's hands. Lq/itte f. 
SloHer, 6 Bing. 623. 

Endorsees v. Drawer of bills. The bills were drawn as a security 
for the acceptor, and by indenture between the acceptor, the 
drawer (the defendant,) the plaintiffs, and T. B., certain pre- 
mises were assigned to T. B. upon trust to sell and satisfy the 
bill out of the proceeds ; and it was provided that no proceed- 
ings should be taken against the defendant, until the premises 
were sold, and the produce applied as assigned. The premises 
were subsequently sold under a commission of bankruptcy, T. 
B. having omitted to take possession of them : Held, that this 
sale was a compliance with the proviso, and that the plaintifis 
were entitled to sue the defendant on the bills. Lancaster v. 
Harrison, 6 Bing. 726. 

An acceptor is liable upon a bill dated on a Sunday. Beghit v. 
Levy, 1 C. & J. 180; 1 Tyrw. 130. 

In action by endorsee against acceptor, where the endorsement 
was not in the party's own hand-writing, evidence that other 
bills so drawn and endorsed had been accepted and paid by the 
defendant, was held, as against the acceptor, sufficient proof of 
an authority to endorse. Jones v. Lord Tumour, 1 L. & W. 
318. 

A bill was given for an apprentice fee. The apprentice served 
and was provided by his master with food, &c. for some months, 
when it was found that the indenture was wrongly stamped, and 
he lefl the service : Held, that this was only a partial failure of 
consideration, and afforded the acceptor no defence to an action 
on the bill by an endorsee. Mann v. Lent, 1 L. & W. 320. 

In trover for a bill or note, a party having no title to the value 
cannot recover for the paper merely. Perreira v. Jopp, 10 B. 
& C. 452, note. 
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BiLL OF LADING. 

By a Spanish bill of lading, the cargo was made deliverable to A, 
(omitting the words, * or his assigns,') on being paid freight, 6lc. 
It was proved that this was the usual form of Spanish bills, and 
that they were nevertheless endorsable like others, and that the 
endorsee was looked to for the frieght, &c. : Held, that the 
endorsee of such a bill was liable. Renteria v. Ruding, 1 L. 
& W. 274. 

CARRIER. 

The defendant had engaged to carry a quantity of lime on board 
his barge for the plaintiff, which was put on board accordingly. 
The master of the barge deviated unnecessarily ; during the 
deviation a storm wetted the lime ; and the barge being thereby 
set on fire, was lost with her whole cargo: Held, 1. That the 
deviation was a sufficiently proximate cause of the loss to render 
the owner liable, 2. That the law implies a duty in the owner 
of a vessel to proceed by the direct, usual, and customary course, 
and that there was no necessity for averring in the declaration 
an express undertaking to carry by the direct course. Davis 
V. Garbett, 6 Bing. 716. 

The plaintiff, having taken a place by the defendant's coach, was 
requested by one G. to book a parcel, containing amongst other 
things a. 50/. note, at the defendant's office. The plaintiff, 
instead of booking it, put it into his own bag, intending to con- 
vey it himself The parcel being lost without any particular 
negligence on the part of the defendants : held that the plaintiff 
could maintain no action for the value. The ground principally 
relied on by the court appears to have been, that the plaintiff 
was himself a wrong-doer by depriving the defendants of the 
carriage of the parcel ; but it was expressly stated that a carrier 
could not be permitted to enter into questions of title with his 
bailor. Miles v. Cuttle, 6 Bing. 743. 

CASE. 

By the permission of a former owner of the defendant's house, the 
plaintiff's house had been built (in 1803) against, and was sup- 
ported by, the pine end-wall of the defendant's house, which 
was a much older building. The defendant made an excavation 
in his own land, near the pine end-wall, for the purpose of mak- 
ing a cellar ; which caused a sinking of the pine end-wall, and 
thereby injured the plaintiffs house. The jury having found 
that the work was carried on in a careless and unskilful manner, 
and given a verdict for the plaintiff with 50/. damages, the 
court refused to interfere ; holding that the assent of the former 
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owner conferred an easement. Brown t. Windsor, 1 C. d& J. 
20. 
CORPORATION. 

By the charter which created sherifis of N(N*wich, they were to 
be chosen by the citizens and commonalty from themsehes. 
The same mode of election was recognised by soFeral subse- 
quent charters ; but a later one, regulating the time and manner 
of the election, omitted the words from themsehes. The inva- 
riable usage, before and after this charter, was to elect from 
among the freemen. Held, that the last charter did not dispense 
with the restriction in the former, and that the election of a 
perscm not a freeman, was void. The King v. Grout, 1 B. & 
Adol. 104. 

The mayor, aldermen, and bailiffs of a corporation were empow- 
ered by charter to make by-laws for the good rule and govern- 
ment of the borough, for the letting of its lands, and other 
matters and causes whatsoever concerning the borough; and by 
the charter it was directed, that the mayor, bailiffs, and bur- 
gesses should, from time to time, elect other burgesses ; subse- 
quently the mayor, bailiffs, and burgesses made a by-law, that the 
burgesses should in future be elected by the mayor and common 
council by themselves, without the concurrence or assistance of 
the rest of the burgesses : held, in the house of lords, by six 
judges to three, that such by-law was good. Rex v. Westwood, 
7 Bing 1. 

CX)VENANT. 

Covenant by the commander of a vessel in the service of the post- 
office, that he would well and truly pay unto the owners of the 
ship, and to their and every of their several and respective heirs, 
executors, administrators and assigns, such sum as should be 
allowed by the postmaster-general, in such parts and proportions 
as were set against their several and respective names ; held, 
that the interest of each was several, and a joint action not 
maintainable. Servante v. James, 10 B. & C. 410. 

The defendants chartered a ship to New Zealand, and covenanted 
either to load her there, or by their agent to give the plaintiff 
notice that they abandoned the adventure, in which case they 
were to pay him 500/. On the ship's arrival at New Zealand, 
neither cargo nor agent were there ; and the captain made a 
circuitous voyage home, which voyage, after all allowances, 
proved to be more profitable than the original adventure would 
have been : held, that the plaintiff could not recover the 500/. 
penalty in addition to the profits of the homeward voyage. 
Staniforth v. Lycdl, 7 Bing. 169. 
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DAMAGES IN TORT. 

The owner of goods wrongfully seized, and of which a man is 
placed in possession, may recover damages, although he be 
allowed to use the goods all the time. Bayliss v. Fisher^ 7 
Bing. 153. 

DECEIT. 

The defendants made false statements to the plaintiffs respecting a 
person whom the former wished the latter to employ as their 
agent: held, that in an action on the case for deceit, the 
plaintiffs need not show that the defendant was actuated by an 
intention to benefit himself or injure them. Foster v. Charles. 
7 Bmg. 105. 

devise; 

Devise of copyholds to the testatatrix's mother for Hfe, then to F. 
and his wife for life, then to their children, living at their 
decease, in fee. Testatrix then devised all the residue of her 
estates to her mother in fee, but charged such residue with an 
annuity of 20/. to her grand-mother for life. P. and his wife 
died leaving no child. Held that the reversion of the copyhold 
estates passed by the residuary clause ; for that the charge of 
the annuity upon the residue did not, under the circumstances, 
sufficiently manifest a clear intention that it should not so pass. 
Doe d. Moreton v. Fossiek, 1 B. & Adol. 186. 

EMBLEMENTS. 

A lease was granted on condition, that if the lessee should contract 
a debt upon which he should be sued to judgment, and a writ 
of execution should issue, the lessor should re-enter as of his 
former estate ; the lessor did so re-enter afler judgment and 
execution, and it was held that he was entitled to the emble- 
ments. Davis V. Eyton, 7 Bing. 154. 

EVIDENCE. 

A private book, kept by a collector of taxes, containing entries 
whereby he acknowledged the receipt of sums in his character 
of collector, was held admissible afler his death against his 
surety. The case was decided on the general principle that 
statements of deceased persons, which appear to have been 
made against their interest, are admissible ; and without refer- 
ence to the relation of principal and surety. Middleton v. Mel- 
ton, 10 B. & C. 317. 

Secondary evidence may be given of the contents of a writing, 
promising to pay a debt barred by the statute of limitations, 
where the writing has been lost. Hay don v. WiUiams, 7 Bing. 
163. 
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HUSBAND AND WIFE. 

By indenture made in contemplation of marriage, N. covenanted 
with trustees that he would not dispose of certain goods of which 
I., his intended wife, was possessed ; that he would purchase 
new goods in lieu of any that might be worn out ; that^ if she 
survived him, she should have the goods to her own use ; and 
also that she might dispose of the goods, subject to his life-inter- 
est. They married, and subsequently separated. She retained 
possession of a house containing part of the furniture, which she 
demised. Held that, these goods might be seized under ^Ji.fa. 
against the husband, but not during the demise; in making 
which the wife was legally the agent of the husband. Izod v. 
Lamb, 1 C. & J. 35. 

INDICTMENT. 

Indictment for perjury stated, that it became a material question 
whether, on the occasion of a certain alleged arrest, L. touched 
K. &c. The defendant's evidence, as set out, was, L. put his 
arms round K> and embraced him ; innuendo, that L. had, on 
the occasion to which the evidence applied, touched K : Held, 
that the materiality of the evidence was not sufficiently shown, 
there being nothing to identify the transaction to which the 
evidence applied with the certain alleged arrest. The King 
V. NichoU, 1 B. & Adol. 21. 

INSURANCE. 

A ship owner may effect an insurance on freight on his own goods 
by his own ship, and recover from the underwriter, in case of 
loss, the value of the benefit he would have derived from carry- 
ing them on the voyage insured. 

The risk on freight does not attach, until goods are actually 
shipped, or there is an actual binding contract for shipping 
them. Flint v. Flemyng, 1 B. & Adol. 45 ; 1 L. & W. 257. 

The port of destination mentioned in a policy was altered by a 
memorandum after the policy had been subscribed, in conse- 
quence of the ship's being unavoidably detained beyond the 
intended time of sailing : held, that the change of destination 
was merely an alteration in one of the terms or conditions of 
the insurance, within the meaning of the 35 G. 3. c. 63. s. 
13. and that a fresh stamp was not required. Brocklebank v. 
Sugrue, 1 B. & Adol. 81 ; 1 L. & W. 263. 

Settlement in account with an insurance broker, by set-oflf against 
premiums due from him, is not good payment to the assured, 
unless it appear that the broker had authority to receive pay- 
ment in that mode, either express, or implied from the former 
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course of dealing, or the circumstances of the case, or a usage 
of trade, known and recognised by the assured. 

The usage at Lloyd's is not binding on persons not transactr 
ing business there. 

A cash payment to the broker is not a good payment to the 
assured, unless it appear to have been specifically applied to the 
loss in question. Bartlett v. Pentland, 1 L. & W. 235. 

A policy was effected on goods by four ships named, all or any, at 
and from Singapore, Penang, Malacca, and Batavia, all or any, 
to the ship's port of discharge in Europe, with leave to touch, 
stay, and trade at all or any ports and places whatsoever and 
wheresoever, in the East Indies, Persia, or elsewhere; begin- 
ning the adventure upon the said goods from the loading thereof 
aboard the ship as above ; with liberty to sail to, and touch, and 
stay at any ports or places whatsoever and wheresoever, in any 
direction, and for any purpose, necessary or otherwise, particu- 
larly Singapore, Penang, Malacca, Batavia, &/C., without being 
deemed any deviation. It was found by a special verdict, that 
the ship having taken on board goods at Batavia, sailed from 
thence, in the prosecution of the adventure,, to Sourabaya, 
another port in the island of Java, but not in the direct course 
from Batavia, Singapore, Penang, or Malacca, to Europe, and 
directly out of the course from each of those four places to any 
other of them, and distant from Batavia four hundred miles 
eastward; that she there took on board other goods, then 
returned to Batavia, and sailed thence with all the goods on 
board, for Europe, and was lost by the perils of the seas : held, 
that the sailing to Sourabaya, was a sailing on the voyage 
insured ; that it was no deviation ; and that the goods loaded 
there were protected by the policy. Hunter v. Leaihley, 1 L. 
& W. 244. 

JOINT STOCK COMPANY. 

Where persons consent to become directors of a projected joint 
stock company, qualify themselves by the purchase of shares, 
and attend meetings of the company, for which it is intended 
that an act of parliament shall be obtained ; and do nothing 
to divest themselves of their interest in the concern ; they are 
liable for works ordered at a subsequent meeting of the project- 
ors which they did not attend, although no act of parliament be 
obtained, and the project fail. Dmhleday v. Muskett, 7 Bing. 1 10. 

LIMITATIONS, Statute of 

A conditional promise in writing to pay a debt barred by the statute 
of limitations, must be declared on, as conditional, although 



Digiti; 



ized by Google 



364 Recent Engluh Deciiions. £Apriiy 

it was giyen within six years after the debt was contracted. 
Hat/don v. WiUioMS, 7 Bing. 163. 
PARTIES. 

Action on a promissory note, dated January, 1817, for 300Z. paya- 
ble to P. H. & Co., or order, with interest The plaintiffs and 
H. (named in the note) carried on business as bankers ; one of 
the defendants (A.) kept an account with them, and, to obtain 
credit, induced the other defendants to join in the note ; which 
being deposited with the bankers, they gave him credit on 
account of it, and charged him with interest for the same 
yearly. Between the giving of the note and the bringing of 
the action, II. died ; and three changes had taken place in the 
firm by the retirement of old partners, or the introduction of 
new. On each occasion the note was transferred to the new 
firm, but not endorsed. A. had at one time a balance in his 
favor of nearly 700/., but it did not appear that it was a money 
balance. Held, 1. That the note was a continuing security, 
and that the liability of the makers was not affected by the 
changes of the firm. 2. That the action was properly brought 
in the names of the surviving original payees. 3. That even 
assuming the balance to be a money balance, the bankers were 
not bound to apply it in payment of the note. 4. That payment 
of interest by A. within six years took the case out of the statute 
of limitations as to all the parties. Pease v. Hirst, 10 B. & C. 
122. 
PARTNERSHIP. 

A. and others carried on business under the name of the Plas 
Madock Colliery Company. A. retired from the firm, which 
afterwards became indebted to the plaintiff. No notice of any 
kind was given of the dissolution. It did not appear that the 
plaintiff ever knew A. as a partner, or that his being so was so 
notorious that the plaintiff must be presumed to have known it : 
held, that A. was not liable to the plaintiff*. Carter v. WAalky, 
1 B. & Adol. 11 ; 1 L. & W. 297. 
PLEADING. 
A general plea of bankruptcy should conclude to the country. 

Sheen v. Garrett, 6 Bing. 686. 
The statute of limitations must be replied specially to a plea of 

set-off. Chappie v. Darston, 1 C. & J. 1. 
Trespass, quare cl. fi*. ; plea, that A. was seized in fee, and being 
so seized, by a lost deed, granted a right of way. Replication, 
that A. did not grant modo ei forma : Held, that the plaintiff 
thereby admitted the seizin. Cawlishaw v. Cheslyn, 1 C. & J. 48. 
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PRACTICE. 

The plaintiff having heen nonsuited in consequence of the acci- 
dental absence of a witness whom he had subpoenaed, the court 
set aside the nonsuit, and granted a new trial, on payment of 
costs ; although Wild, Serjt. objected, that, the nonsuit not hav- 
ing been occasioned by any misconduct on the part of the de- 
fendant, he was entitled to retain his judgment. SkiUito v. 
Theed, 6 Binn. 753. 

PRINCIPAL AND AGENT. 

Where the seller of goods put into the hands of a broker who 
bought them for a party unknown to the seller, a document 
which enabled the broker to mislead his principal into supposing 
the contract different in its terms from that under which the 
broker actually bought, and the principal paid the broker for 
the goods according to the contract stated by him : field, that 
the principal was not afterwards liable to the seller. And (by 
Parke, J.) wherever the broker has stated to the principal, and 
the latter has bona Jide adopted, a different contract from that 
under which the broker bought, the seller cannot call upon the 
principal ; because the seller sues on the actual contract under 
which the goods are sold, and must, therefore, show that the 
principal authorized or ratified that contract, not a different one 
substituted by the broker. Horsfall v. Fauntkroy, 1 L. & W. 
340. 

PROMISSORY NOTE. 

A promissory note ' for value received by my late husband,' is valid 
on the face of it Evidence cannot be given of a consideration 
other than that which appears on the face of the note. Ridout 
V. Bristow, 1 C. & J. 231. 1 Tyrw. 84. 

An instrument containing a promise to pay money on a contin- 
gency, for value received, is no evidence on the money counts. 
Morgan v. Jones, 1 C. & J. 162. 1 Tyrw. 21. 

REMITTANCE. 

The defendants received from one G. a bill of the Bank of Ireland 
on the Bank of England, endorsed as follows : * Pay to the order 
of H. and Co. (the defendants) under provision for my note in 
fovor of T. W. (the plaintiff), payable at their office, &,c. for 
103/.* The letter containing the bill, contained instructions for 
the application similar to the endorsement. The defendants 
presented it and received the money, but refused to pay it over : 
held that there having been no assent on the part of the remit- 
tees, there was no privity between them and the plaintiff; and 
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that an action finr the proceeds was therefore not maintainable 
at his suit. Wedlake v. HurUtf, 1 C. & J. 83. 

SHIP BROKER. 

SembU, That a ship broker is not entitled to remuneration for 
baring procured a charterer for a ship, where the contract is 
not completed, though it be broken off by the refusal of the 
owner to complete it. Broad v. Thomas, 7 Bing. 99. 

SHIP OWNER'S LIABIUTY. 

The owner of a ship, by charter-party, appointed G. B. to the 
command, and agreed that be should be at liberty to receive on 
board a cargo of lawfol goods, (reserving 100 tons for the owner,) 
and proceed therewith to Calcutta, and there reload the ship 
and return to London ; and upon her arrival in London, and 
discharge, the service should end ; the owner further agreed to 
supply the ship with stores for the time necessary to complete 
the voyage; in consideration of which, G. B. agreed to take 
the command, and pay the owner a certain tonnage per month 
for the use and hire of the ship. It was further agreed, that G. 
B. should remit all freight bills for the homeward cargo to B. B. 
6l Co. in London, who should hold them as joint trustees for 
the owner and G. B., that they should be applied to the payment 
of the freight due to the owner, and the surplus be handed to 6. 
B. It was then provided that the owner should have an agent 
oa board, who was to have the sole management of the ship's 
stores, with power to displace G. B. for any breach of the 
charter-party, and appoint another commander. The piaintifis 
shipped goods on board the vessel in Calcutta for London, 
having first received a copy of the charter-party : held that they 
could not recover against the owner for the loss of their goods. 
Newberry v. Colvin, 7 Bing. 190; 1 C. & J. 192; 1 Tyrw. 55. 

STOPPAGE IN TRANSITU. 

The right to stop in transitu is paramount to any lien of a third 
party against the purchaser. If goods be specifically directed 
to a particular place of destination, the transitus continues till 
they have arrived there, or the purchaser has given them a 
new direction. Morley v. Hay, 3 M. &. R. 396. 

TOLLS. 

When the crown grants a fair or market, with accustomed tolls, 
but without specifying. any sum or occasion, the grantee may 
require, upon certain transactions, a reasonable toll. Corpora- 
Hon of Stamford v. Pawhtt, 1 C. &. J. 57. 

TRESPASS. 

This was an action of trespass for false imprisonment, against a 
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justice of the peace. The jury found that the commitment was 
bona fide and intended for re-examination, but that it was for an 
unreasonable time. It was objected that case was the proper 
remedy, and that trespass was not maintainable for such a com- 
mitment, without improper or indirect motives. But the court 
held the action to be well brought ; and intimated an opinion 
that, where the time is unreasonable, the commitment is Toid 
from the beginning. Dams v. Capper, 10 B. &. C. 28. 

TROVER. 

A being indebted to B, gave him a delivery order for goods in a 
wharfinger's hands, which the wharfinger accepted. A after- 
wards gave C an order for the same goods; the wharfinger 
refused to transfer to C, unless he could get B's order, but 
engaged not to part with them without informing C. B's debt 
being afterwards paid in part, he gave A a delivery order for 
the goods, which he handed to the wharfinger. C again de- 
manded them, and offered an indemnity, but the wharfinger 
again refiised to deliver them to him, without B's order. Held, 
that C had no property in the goods on which he could maintain 
trover against the wharfinger. MeUing v. Kelshaw, 1 C. d& J. 
184; 1 Tyrw. 109. 

WITNESS. Bankrupt. 

A bankrupt cannot be called as a witness to explain a doubtfiil act 
which may defeat his commission. Sayer v. Garvett, 7 Bing. 
103. 



EQUITY. 

From 1 Dow ; 4 Ru88. ; 1 Russ. & Mylne ; 2 Simons ; 3 Bligh ; 3 Y. & T. ; 
Younge ; Tamlyn. 

ACCOMMODATION BILLS. 

Bills of exchange were accepted by A for the accommodation of B 
and C. B being one of the executors of D, and as such having 
a large sum in his hands, which was deposited in a box in his 
possession, discounted such bills, by taking out of the box the 
requisite money, and placing the bills there instead : held that 
B could not so sever his character of co-executor of D from his 
character of partner with C, afe to prevent the executors of D 
from being affected with notice of the transaction, and enable 

them to sue as endorsees, for a valuable consideration. 

y. Adams, I Y, 117. 

INFANT. 

An infant cannot sustain a suit for specific performance, because 
the remedy is not mutual. Flight v. Bolland, 4 Russ. 398. 
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JOINT STOCK COMPANY. 

Some shareholders in a joint stock company may institute pro- 
ceedings on behalf of themselves and others who may come in 
and take the benefit of the suit, for the purpose of ccnnpelling 
directors to refund moneys fraudulently withdrawn from the 
funds of the company and aj^lied to their own use. To com- 
pel all the shareholders to be made parties to the suit would be 
to deny justice. Httchins v. Congreve, 4 Rubs. 576. 

Purchasers of shares in a joint stock company, if purchasers from 
the company itself, are entitled to relief in equity against the 
frauds of the directors ; it is no objection that the parties have 
their remedy at law, as a court of equity has concurrent juris- 
diction in matters of fraud. Blain v. Agar, 2 Sim. 289. 

If a bill by certain shareholders of a joint stock company against 
some others, for the recovery of their deposits, states that the 
plaintiffs are ignorant of the names of all the subscribers, a 
demurrer for want of parties is not sustainable. S. C. 

Some members of a partnership cannot file a bill for a dissolution 
without making all the partners, however numerous, parties. 
Long V. Yonge, 2 Sim. 369 

KIN, (Next of Kin.) 

Testatrix gave a legacy to the sole and separate use of her daugh- 
ter for life, with a power of appointment, and in default thereof 
to her next of kin, as if she were sole and unmarried; the 
daughter died in testatrix's life time : Held that the legacy did 
not lapse, but that the next of kin took it as purchasers. Hard- 
wick V. Thurston, 4 Russ. 380. 

LIEN. 

A son conveys an estate to his father, nominally as purchaser, but 
really as a trustee, and in order that the father, who was in 
better credit than the son, might raise money upon it by way of 
mortgage for the use of the son ; the father died shortly after- 
wards, and before any money was raised, having by a will sub- 
sequent to the conveyance made a general devise of all his real 
estates ; the case is within the statute of frauds, and parol evi- 
dence is not admissible to prove the trust, but the son has alien 
on the estate, as vendor, for the apparent consideration, no part 
of which was paid. Leman v. Whitley, 4 Russ. 423. 

A business, the property of A, was carried on with his capital and 
for his profit, by B, his agent, in the name of the latter, at a 
fixed salary. A having become bankrupt, B filed his bill, stat- 
ing that by reason of the use of his name, he had become liable 
to a heavy unount for the concern, which was insolvent, not- 
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withstanding the bankruptcy of A, and praying for an inyonction 
to restrain the assignees from intermeddling in any way with 
the concern : Held that B had a lien on the business, to the 
extent of of his liabilities, and an injunction was granted. Foz- 
croft V. Wood, 4 Russ. 487. 

PARTIES. 

A foreign king may be a party to a suit in equity. King of Spain 
V. Machado, 4 Russ. 238. 

In the case of a breach of trust, any one of several trustees may be 
proceeded against, without joining the others (note to 4 Russ. 
272.) 

PARTNERSHIP. 

Six persons took a lease for years, of certain mines, which they 
worked in partnership. One of them, who had been the man- 
ager of the concern, assigned his shares, and then became 
bankrupt. Held, that a mining speculation, although differing 
in some respects from a common partnership, is yet in the nature 
of a trading concern, and that the bankrupt's interest in the 
partnership was in the first place applicable to satisfy his debt 
to the firm. Fereday v. Wigktmckj 1 Russ. &. M. 45. 

A person employed on behalf of himself and his partners, to nego- 
tiate a lease, stipulated secretly with the lessors for the payment 
to himself of a large sum of money by way of reward for his 
services in securing tenants for the property. Held, that he 
was a trustee for the partnership, of the money so received. 

One of the partners having withdrawn, and another assigned 
his share to persons, who then came in as partners, upon a stip- 
ulation that they should be entitled to all the advantages, and 
be subject to all the liabilities of the concern ; it was held that 
the retiring, continuing, and incoming partners, were properly 
made parties to a suit for declaring the trust. Fawcett v. White" 
house, 1 Russ. & M. 132. 

On discovery of the marriage of a female partner, the other partner 
may declare the partnership dissolved from that time. Nerot v. 
Bernard, 4 Russ. 656. 

If a partnership be dissolved, and one partner without the consent 
of the other, continue the concern with the partnership effects 
which become in part consumed, and replaced by others, the 
newly introduced effects will not be considered as partnership 
effects of the old firm. S. C. 

Where one of the partners in an adventure, admits a subpartner, 
as to his share, and gives notice thereof to the agent of the 
concern. The agent is prima facie bound to account with the 
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flul^artner separately. But this obligation ceases if the trans- 
actions show that such was not the intention of the parties, but 
that the agent was to account solely with the (»-igina] parties. 
KiUock V. Greg, 4 Russ. 285. 

Subpartners are liable to the partners for the acts of each other. 
Thus, if a firm consisting of A &. B engage in a speculation 
with C, A is answerable to C for the acts of B. S. C. 

PRACTICE. 

A second order to amend, supported by an affidavit that the pro- 
posed amendments were material, were settled and signed bj 
counsel, and were not made for the purpose of delay or vexa- 
tion, and that the first information had of the interests which 
made the amendments necessary, was derived firom the answers 
to the amended bill, was granted ez parte. Cotttnghcan v. Potts, 
1 Russ. 6l M. 81. 

If a plaintifi* reads a passage in the answer, as evidence of a par- 
ticular fact, the defendant has no right to read, as evidence, 
any subsequent matter, although it may be connected with the 
passage read by the plaintiff, by such words as 'but* and * and,' 
unless the subject matter was explanatory of the passage so read. 
Dams V. Spurling, 1 Russ. 6l M. 64. 

If a defendant answers, when he might have demurred, he does 
not get his costs, although the bill is dismissed. Jones v. Damds, 
4 Russ. 277. 

A plaintiff must establish at the hearing that he had a title to 
relief at the time of the filing of the bill; or if he relies on matter 
subsequent, he must file a supplemental bill ; except matters of 
account, which will be carried on till decree. S. C. 

On a bill for a discovery and an injunction to restrain proceedings 
at law, the injunction was granted until answer and further 
order. Upon motion pursuant to notice, on the part of the 
defendant in equity, before answer, and an undertaking by his 
counsel to admit, at the trial of the action at law, the facts upon 
which the plaintiff grounded the equity of his case, the injunc- 
tion was dissolved. Fletcher v. Birch, 1 Y. 22. 

A supplemental bill cannot be filed where subposnas have not 
been issued on the original bill ; the latter should be amended. 
Stewart v. Nicholls, 1 Tam. 307. 

PRINCIPAL AND SURETY. 

Surety paying the specialty debt, for which he was liable for his 
principal, is not entitled to stand in the place of the creditor, 
even although he take an assignment of the debt, but is only a 
simple contract creditor of his principal. Jones v. Davids, 4 
Russ. 277. 
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A and B, his surety, gave C a joint and several promissory note. 

O baving recovered in separate actions against A and B, sued 

out execution against the latter, who paid the debt and costs. 

rTo a bill by the representative of B against A and C, for an 

assignment of the judgment obtained by C against A, a general 

demurrer for want of equity was put in by A. The Court 

allowed the demurrer, on the ground that the point might 

possibly come before the court of law on pleading in sdre facias, 

or in a proceeding by audita querela, Dowbiggin v. Bourne, 

1 Y. 111. 

SPECIFIC PERFORMANCE. 

F, C. tenant for life, with a power of leasing for thirty-one years, 
demises in 1749, for three lives to his attorney. M. C. his son 
tenant in tail, four years afterwards, in consideration of 20/., 
executes an agreement, which was endorsed on the part of the 
lease in the attorney's hands, to confirm the demise, and renew 
for a further term of three lives. Eleven years after this, F. C. 
dies, and the articles are then registered. The last of the three 
lives died in 1817, and the representative of the attorney files a 
bill for a specific performance of the son's agreement. Held, 
that the case was too suspicious to come within the principle of 
specific performance, and the length of time elapsed under 
circumstances which did not imply acquiescence. Blakeney 
and Wife App. Baggott Resp. 1 Dow, 405. 
TRUSTEE. 

Trustee improperly selling out stock firom three per cent, consols, 
and investing it in long annuities, thereby increasing the income 
of tenant for life at the expense of the remainder man, is 
answerable for the origind fund or the money produced by its 
sale, at the option of the remainder man, with interest or divi- 
dends according to his option. Rdth v. Seymour, 4 Russ. 263. 
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LEGISLATION. 



VERMONT. 

The legislature of this state at its session in October, 1830, 
passed twenty-nine public acts, eleven resolutions, and sixty-one 
private acts. 

Ch. 5. — Imprisonment for Debt. This act provides that any 
debtor on any contract made after January 1, 1831, may come 
into court at any time in the term in which judgment is rendered 
against him, and submit himself to examination on oath, by the 
court and by the creditor or his agent or attorney, in relation to 
his property, and if the court is of opinion that he is entitled to 
the benefit of the oath prescribed by the statute, it is administered 
to him, and in such case no execution issues against his body. 

Ch. 7. — Absent Debtors. The property of debtors residing out 
of the state may be attached in the hands of persons within the 
state in the same manner as that of absconding and concealed 
debtors. 

Ch. 8. — Imprisonment for Torts. When a person is imprisoned 
for a tort, where he is deprived of the privilege of the poor debtor's 
oath, he is allowed to petition the County Court, which may give 
him the benefit of taking the oath afler he has suffered such length 
of confinement as the court thinks reasonable, but the court may 
compel the debtor to pay the whole or any part of the debts 
before giving him the benefit of the oath. 

Rail Road from Boston to Ogdensburgh. One of the resolu- 
tions requests the senators and representatives of the state in Con- 
gress, to use their influence in procuring a survey by the United 
States corps of engineers of the most eligible route for a rail 
road from Boston to Ogdensburgh. 

Election of President. Resolutions were passed, one nonconcur- 
ring with the proposal of the Georgia legislature to have the constitu- 
tion amended so as to provide a uniform mode of choosing the Presi- 
dent and Vice President of the United States, and that the election of 
President and Vice Piesident should, in no case, be submitted to 



Digiti; 



ized by Google 



Connecticut. 373 

the House of ^'^presentatives : and another nonconeurring with 
the proposal of the Louisiana legislature to amend the constitution 
so as to extend the term of office of the President and Vice President 
to six years, and to render the President ineligible after the first 
election. 



CONNECTICUT. 

At the session of the General Assembly of the state, in May, 
1830, thirty-nine public acts were passed, exclusive of acts of 
incorporation. The subject which principally engaged the atten- 
tion of the legislature, at this session, was a revision of the act 
concerning Crimes and Punishments, 

In pursuance of a resolution passed in May, 1829, the Hon. 
William Bristol and Samuel Church, Esq. were appointed a com- 
mittee to revise the criminal laws, during the recess of the General 
Assembly, with instructions to prepare a bill and report it to the 
next i^ssion. This committee accordingly presented a bill, 
modelled after the former act on the same subject, but containing 
many new provisions. Eighteen sections were entirely new ; and 
many others were more or less modified, either in the description 
of the offence, or in the punishment annexed tp it. This bill, 
after receiving some slight amendment, became a law. 

The criiftes, which it punishes with death, are reduced to three, 
viz, treason ; murder ; and arson, causing death. Those punish- 
able with confinement in the Connecticut State Prison during life, 
are seven, viz. perjury, with intent to take away life; arson, 
endangering life ; cutting out tongues, putting out eyes, or cutting 
off privy members, by lying in wait ; raf)e ; assault or poisoning 
with intent to murder; sodomy; bestiality; to which may be 
added a third conviction of any offence punishable by confinement 
in the Connecticut State Prison, Those punishable with a like 
imprisonment for a term of years, are fifty-seven. The latter are 
divided into three classes. In the first class, the punishment 
extends from seven to ten years, in the second, from five to seven 
years ; and in the third, fi-om two to five years ; with a range of 
judicial discretion from the lowest period to the highest, in each 
plass. Minor offences are punishable by fine, and by imprisonment 
in a common jail. 

The following is a summary of the provisions contained in the 
other acts passed at the same session. 

Senators and Representatives in Congress. Any person elected 
Senator or Representative for this state in the Congress of the 
United States, within twenty days after having been notified 
VOL. V. — NO. X. 47 
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thereof, by the Secretary of this State, to signify his acceptance 
or refusal in writing, either to the Governor or the Secretary. 

Motions for new Trials. Upon the trial of issues in fact in tbe 
Superior Court, if either party shall think himself aggrieved by the 
decision of the court upon any question of law, he shall have a 
right, at the same term, and within forty-eight hours afler verdict 
rendered, to make a motion for a new trial, stating therein the 
question or questions of law decided by the court ; and it shall be 
the duty of the court, in all cases, to grant a rule to show cause, 
and to reserve said motion and rule for the advice of the Supreme 
Court of Errors next to be holden in the same county : Provided 
that the party filing such motion, or his attorney, shall make oatb, 
that the same is not intended for delay ; and execution maj be 
stayed at the discretion of the court. Every motion for a new 
trial shall be completed, and a rule to show cause granted, by the 
judge trying the cause, during the term at which the motion is filed, 
and before the adjournment of the court. If any motion for a 
new trial brought before the Supreme Court of Errors, shall not 
present the question or questions of law, that were decided, by the 
court, on the trial, the party aggrieved thereby shall have a right 
to apply to said Supreme Court to rectify tbe same ; and in such 
case it shall be their duty to rectify the same; and then the cor- 
rected motion shall be proceeded with in all respects, as if reserved 
and allowed by the court below. 

Costs on Writs of Error. On reversal of the judgment 
below, costs are to be taxed for the plaintiff in error : iprovided, 
that either the plaintiff or defendant may, on reversal, enter such 
action in the Superior Court for trial, in which case the costs of 
the plaintiff in error shall abide the final determination of the suit : 
provided also, that when the original action is of such a nature 
that it cannot be tried in the Superior Court, and farther proceed- 
ings may be had in the. county court, it shall be remanded to the 
county court, and there proceeded with according to law. 

Quorum of Supreme Court of Errors. One judge shaJJ con- 
stitute a quorum, when the other four judges are legally disqualified 
to sit in judgment. 

Freedom of Religious Opinion. No person, who believes in 
the existence of a Supreme Being, shall, on account of his religious 
opinion, be adjudged an incompetent witness, by any court of 
judicature in this state. 

Regulation of Lotteries. The act on this subject contains 
twelve sections. The first section prohibits, under a fine of one 
hundred dollars for the first offence, and two hundred dollars for 
any subsequent offence, the sale or disposition, or offering for sale, 
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of any part of a ticket, or of any interest in one less than the 
whole. The second section prohibits the sale, or offering for sale, 
of any ticket for a greater sum than the scheme price thereof 
This section also gives the purchaser a right of action, in which 
he may declare generally, in debt or indebitatus assumpsit , against 
the vendor, for the money or goods paid, and obliges the defend- 
ant, if required, to make discovery on oath. The third section 
regulates the payment of prizes. The fourth prescribes the mode 
of drawing lotteries, which is to be the old mode, and prohibits 
the drawing of any class according to the principle of combination 
of numbers. The fiflh section limits actions founded on the sale 
of tickets, to three days from the sale. The sixth section author- 
izes the defendant in any action founded on contract, to file his 
complaint, stating that such contract was made in violation of the 
provisions of this act ; and in such case, the court shall examine 
the parties on oath. By the seventh section, the purchasers of 
tickets and receivers of prize money, contrary to the provisions of 
this act, are made competent witnesses. The eighth section pro- 
vides for the appointment of auditors of lotteries, and prescribes 
their duties and powers. The ninth section provides for the 
institution of prosecutions founded on this act, and for the dispo- 
sition of fines. By the tenth section, all lotteries granted by 
authority of this state, are to be drawn within the state. The 
eleventh section prohibits the drawing of any class in any lottery 
heretofore granted, after six months from the rising of the Genera] 
Assembly, (June 5th, 1830,^ with certain exceptions and savings. 
The twelfth section contains savings from the operation of the act 
in favor of The Retreat for the Insane and The Enfield Bridge 
Company. 

Proof of Wills. The witnesses to a will, at the time of making 
such wills, or at any time thereafter, may be examined and sworn, 
in usual form, before a justice of the peace, who shall enter the 
oath of the witness on the back of the will ; and the oath of the 
witness so taken shall be accepted by the court of probate, as if 
it had been take,n before said court after the death of the testator. 

Sabbath. If any civil process shall be issued or served between 
the rising of the sun and the setting of the same, on the Sabbath 
or Lord's day, it shall be void ; the fifth section of the former act, 
by which the prohibition extended from the setting of the sun on 
Saturday night, to twelve o'clock of the succeeding Lord's day 
night, being repealed. 

Probate Sale of Real Estate. Court of Probate, on application 
by executor or administrator, and public notice given, may author- 
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ize another person to sell real estate for the payment of debts and 
charges ; stich person first giving bond with surety for a faithfol 
discharge of the trust ; and at any sale made by such person, so 
authorized, the executor or administrator may be the purchaser. 

Taxes on Stock of Non-Residents. The cashiers of the several 
banks, and secretaries of the several insurance companies in this 
state, shall annually, within the first ten days of the month of 
October, make out, under oath, and deliver to the comptroller of 
public accounts, an accurate list of all persons who were, on the 
first day of October, stockholders of their respective companies, 
residing without this state, with the number and value of their 
shares then belonging to each of the said non-resident stockholders. 
And on or before the twentieth day of October in each year, they 
shall pay to the treasurer of this state, for the use of the state, a 
sum equal to one third of one per cent, of the value of aW the 
stock of their respective institutions, owned or held, on said first 
day of October, by persons residing without this state ; and each 
institution aforesaid shall have a lien upon the stock of each non- 
resident stockholder for the reimbursement of the sum so required 
to be paid. 

Foreign Attachment. Whenever the person of any debtor 
shall be discharged from imprisonment, or shall not be liable 
thereto, at the suit of any creditor of such person, he shall, as to 
such creditor, be deemed an absconding debtor ,* and such creditor 
may proceed against the goods, effects, and credits of such abscond- 
ing debtor in the hands of his attorney, agent, &c. in the manner 
provided by the act authorizing the collection of debts by foreign 
attachment, 

Settlement. So much of the fourth section of the act regarding 
the settlement of inhabitants in towns as respects the removal of 
persons who neglect or refuse to pay their taxes, is repealed. 
And it is provided, that any person so neglecting or reflising to 
pay his taxes, shall not gain a settlement in said town, demand 
having been made by the collector therefor. 

The other acts passed at this session, may be sufficiently described 
as follows : relative to the time of holding the Supreme Court of 
Errors in New Haven county in 1830 ; relative to the time of 
holding the Superior and County Court in New London county ; 
constituting the towns of Lyme, Haddam, Bristol, Ashford, 
Killingly, and Voluntown, each, a probate district, and the towns 
of Tolland and Willington, a probate district ; annexing the 
town of Avon to Farmington probate district; and declaring it to 
be a part of the third senatorial district,- prescribing the number 
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of jurymen to be selected by the town of Avon ; presehbing the 
number of d^uty sheriffs to be appointed in the coanty of Hart- 
ford ; concerning the Eagle Bank ; prescribing the term of notice 
and the mode of giving it, in militia warnings ; repealing an act 
passed in 1829, providing that no suit shall be brought against an 
executor or administrator within the time limited for the exhibition 
of claims against the estate ; validating assessment lists, which 
were defective, by reason of certain omissions of the assessors ; 
determining the relative seniority of Senators as members of the 
corporation of Yale College ; providing for the appointment of 
additional firemen in the cities of New Haven and Middletown ; 
exempting firemen in the borough of Waterbury firom military 
duty and the poll tax ; empowering the county courts to appoint 
two inspectors of flour and corn-meal in a town ; protecting the 
property belonging to the school fund ; repealing part of an act for 
the encouragement and regulation of fisheries ; concerning the 
fishery &f clams and oysters; protecting camp meetings fi"om 
annoyance, by the sale of spirituous liquors within two miles; 
repealing an act authorizing the county of Fairfield to erect a 
work-house, with some provisions for the settlement of the accounts 
of the county. To these may be added sundry acts of inccnpora- 
tion, the most impcnrtant of which is that establishing the Middk' 
sex County Bank, in the town of Middletown, with a capital oi 
$200,000. 



RHODE ISLAND. 

If making few laws be a merit, the legislature of Rhode Island 
is very meritorious. We have now before us an 8vo. pamphlet of 
fifty pages which contains all the laws of this state passed since 
the January session of 1829, including those of January 1831. 
I^e most important of these acts are the following. The chapters 
are not numbered in the pamphlet. 

Farmers and Mechanics^ Bank. An act passed June 26, 1829, 
after reciting that the Farmers and Mechanics' Bank had suspended 
specie payments, appoints three commissioners to take possession of 
all the property of the bank, with authority to dispose of and 
collect the debts due to the institution, and to divide the proceeds 
ratably among the creditors, and after paying all the debts in fidl 
to deliver up the remaining funds to such persons as should be 
authorized by the stockholders to receive them. 

Chancery. An act passed October 30, 1829 gives the SujM-enie 
Court of the state equity jurisdiction ' in all cases relating to trust 
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esUtes created by deeds of assignment for the benefit of creditos.' 

Sttrvejf of Lumber. An act regulating the surveying of bouds, 
plank, timber, joist, and scantling, was passed January 15, 1830; 
and another on the same subject in regard to the town of Provi- 
dence, January 15, 1831. 

Oficers of Justice of Adjoining States, Sheriffs and other 
officers of justice of the adjoining states, are allowed, in the due 
execution of process, to pass, and to convey such persons or things 
as they may legally have in their custody through any of the 
roads in this state. Any interruption of such officers is punishable 
in the same manner as if they were officers of the state. 

Beyond Seas, A statute enacts that thewords ' beyond seas ' in a 
previous statute ' were intended to mean, and are hereby deciared 
to mean, beyond the limits of the United States and the territories 
thereof 

This is a most unusual stretch of legislative authority, if the act 
is intended to apply to cases which arose before it was passed. It 
may well be doubted, if the courts of Rhode Island give a different 
construction to the words * beyond seas,* whether they could be 
bound by this legislative construction in regard to cases arising 
previously to the passage of the, declaratory law. 

Inspection of Lime. An act of January 15, 1831, regulates 
the assize of lime casks, and the inspection of lime. 



NEW JERSEY. 

The following is an account of the acts passed at the session of 
the (General Assembly, commenced at Trenton the 27th of October, 
1829. The acts are not distinguished by chapters or numbers. 

Militia, Minors are exempted from militia duty during peace. 
November 6. 

Salaries. Of the Governor, $2000 ; Chief Justice of the Supreme 
Court, $1200; Associate Justices, $1100; Treasurer of the State, 
$1100; Law Reporter, $200; Attorney General, $800. Novem- 
ber 5. 

Medical Society. — Quackery. The Medical Society may, on 
examination of candidates, grant licenses to practise physic, s. 8. 
To persons twenty-one years of age who have studied under a 
regular and licensed practitioner of medicine in New Jersey four 
years if not a graduate of some college, or three years if such 
graduate, and attended at least one course of medical lectures, or 
who may bring certificates of having studied in another state, s, 
9. And no person shall practise physic or surgery without such 
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license, unless he was an established practitioner at the time of 
the original incorporation of the Society in 1810, under a penalty 
of 925 for each prescription. 5. 12. ' This act shall be so con- 
strued as to prevent all irregular bred pretenders to the healing 
art, under the names or titles of practical botanists, root or Indian 
doctors, or any other name or title involving quackery of any 
sqpecies, from practising their deceptions, and imposing upon the 
ignorance and credulity of their fellow citizens.' 5. 14. Prescrip- 
tions and advice upon sudden emergencies are excepted, s. 15. 
January 28, 1830. 

Paper Currency of a denomination less than five dollars, except- 
ing the notes of the banks of the state, or of those of the city of 
'^ew York, prohibited. February 19. 

Preservation of Game * If any person shall hunt, for the pur- 
pose of killing, any partridge, river fowl, goose, quail, or rabbit, 
except between the first of October and the first of January, or 
woodcock except between the fiflh of July and first of January,' 
he shall forfeit one dollar for each offence. February 22. 

Deaf and Dumb Persons are educated at the expense of the 
state for four years, unless their numbers shall be so great as to 
make the expense exceed $2000, in which case the term of time 
during which they shall be educated at the public expense is to be 
reduced. February 26. 

Imprisonment for Debt A person arrested for debt is to be 
discharged on his making an assignment of his property. Febru- 
ary 19. 

Hawkers and Pedlers of Goods. * No person shall exercise the 
business or calling of a hawker, pedler, petty chapman, or itinerant 
auctioneer, or go from town to town, on foot, or with a horse, or 
mule, or other beast of burden, carrying and selling, &c. goods, &c. 
not the manufacture of this state,' without a license for this pur- 
pose. February 27. 

Annual Expenditure, Forty thousand dollars is to be levied for 
this purpose. March 1. 

Penitentiary, * The inspectors of the state prison may make 
and enforce regulations for the government of the prisoners, their 
diet, hours of work, mode of confinement at night, and determine 
upon such corporal punishment to be inflicted upon male prisoners, 
as they may deem proper for any offence or breach of such regula- 
tions.' March 2. 

A number of local acts were also passed, to incorporate manu- 
facturing, banking, steamboat, canal, railroad, insurance, and 
mining, companies, and a literary institution ; to authorize adminis- 
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tralors and guardians to sell real estate or make omtract^ *, to grant 
divorces ; to autbcMize the holding of markets, making of d^ims 
and embankments; to appoint trustees to hold the prqpertj sS 
certain persons ; and for other purposes. 



CTEORGIA. 

At the session of the general assembly of Georgia, at M illedge- 
ville, in 1829, one hundred and sixty-six acts were passed, apd 
seventy-nine resolutions were adopted. 

Academies. Ten acts relate to the distribution of the school 
fund, the ' incorporation of academies,' 6lc. 

Appropriations. The act providing for the support of govern- 
ment for the year 1830, appropriates the following sums ; for the 
salary of the Governor, $3000 ; Secretaries of the Governor, $1000 
each ; Secretary, $2000 ; Treasurer, $2000 ; Judges of the 
Superior Courts, $2100 each ; Attorney General and seven Soli- 
citor Generals, $225 each ; for the printing fund, not exceeding 
$20,000; for a contingent fund, $20,000; for the members of the 
Legislature, $4 each per day, and $4 for every twenty miles 
travel. 

Attachments. This act is an amendment of attachment laws, 
so as to permit persons whose property is insured in insurance 
offices, the business of which is carried on by agents in Georgia, 
whenever a dispute shall arise between the insured and the insurer, 
to issue an attachment against the property of the insurance 
company, and to garnishee its agents. 

Courts. The Inferior Courts, when sitting for ordinary purposes, 
are authorized to order the sale of any slave, belonging to the estate 
of any testator or intestate or ward, on the application of the 
executor, administrator, or guardian, when it appears that the sale 
is for the benefit of the heirs and creditors of the estate, or of the 
ward. 

Another act provides for the admission of attorneys and solicitors 
from adjoining states to practise in this state. 

Deeds. The Governor is authorized to appoint commissioners 
in each of the other states of the Union, to take acknowledgments 
of deeds, letters of attorney, &c., to be used or recorded in this 
state ; such commissioners to continue in office during the pleasure 
of the governor. 

Divorces. Twenty-seven divorce acts were passed. 

Execution. An act was passed authorizing the assignment of 
judgments and executions. 
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Emdame, An act was passed enabling parties^ in an* action* 
t» compel the pnochietiofi of deeds, or otbee writing in the posses* 
sioD of pef sons not patties, who reside within the county whep» 
tie actioa is pending. 

Anedef act piovidei^ ^bat when tiie testinony of any fiHneie is 
geyi ir ed in the courts, except in criminal eases, either party may 
obtain a commission for the examination of snchr witness, on inter- 
Mgatones exhibited by the parties : and the result of such ex- 
amination may be read at the trial;. 

€h$ardkm8. Free persons of color are aothorized to exercise 
the right heretofore secured to them of suing and being sued by 
the aid of a Bfext ftiend as well as by a guardian. Guardians of 
such persons of color may with the consent of the inferior courts 
resign wh^d they may wish so to da 

I»di{ms, An act was passed annexing * the territory lying 
within the chartered limits off Georgia and now in the occupancy 
ef the Cherokee Indians/ to the adjacent counties of the state. 
The civiL and criminali laws oi the state are extended over the 
territory. AQ laws enacted by the Cherekees are declared void, 
and the courts of the state are not to penmit them to be given in 
. evidence on the trial of any suit Nor shall it be lawfiil for any 
persons * by arbitrary power or by virtue of any pretended law of 
the Chjerokee nation to prevent, by threats as other means, to 
endeavor to prevent,' any Cherokee from encoUing his name as an 
emigrant or actually emigrating, or to punish any Cherokee for so 
enrolling as an emigrant or for emigrating. Persons so offending 
ar« subject to be punished by confinement in the conmion jail, or 
by c<mfinement at hard labor in the penitentiary for a term not 
exceeding four years. If any person by arbitrary power, or und^ 
color of any pretended law of the Cherokee nation, prevent or 
offes to prevent any such Indian head-man or chief from ceding 
to the United States for the use of Georgia any part of their 
territory, or from meeting in council any commissioner of the 
United States> such person is subject to be punished by confine- 
ment to hard labor in the penitentiary for not less than four, not 
kmger than six years. If any person by arbitrary power or under 
a^or of any Cherokee law take the life of any Cherokee, for 
attempting to emigrate or ceding or attempting to cede any part of 
theii territory, or meeting or attempting to meet any commissioner 
as aforesaid, he is guilty of murder. If any of these offences are 
committed under color of any Cherokee law, all persons acting 
therein either as individuals or as pretended executive, ministerial, 
or judicial officers, are to be considered principals. If Wf officer 
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18 resisted in the execution of any process in such territory, issued 
hy any court or magistrate, he is authorized to call out the 
militia to aid him. * No Indian or descendant of any Indian 
residing within the Creek or Cherokee nation of Indians, shall 
be deemed a competent witness in any court of this state to which 
a white person may be a party, except such white person resided 
within the said nation.' 

Mines, The act passed in 1825, reserving to the state all valu- 
able ore and mines which have been or may be discovered upon 
lands which are or may be the property of the state, is repealed ; 
and all persons who have obtained grants issuing under that act, 
are to be entitled to the benefit of such ore and mines. 

Pemtentiofy. If any person for his gain keep a gaming house, or 
in any house occupied by him, permit persons to play for money, ' at 
any game of faro, loo, brag, bluff, oi any other game played 
with cards, or keep a faro table, E O table, or A B C taWe, or 
other table of like character,* or use such table for playing or 
betting, he is subject to punishment by confinement in the peni- 
tentiary at hard labor for not less than one year or longer than five. 
Persons playing and betting at such games are subjected to a fine 
of not less than $20, nor more than $100. On the trial of such • 
person, any person who may have played and betted at the same 
time, is a competent witness, and may be compelled to give evidence ; 
but nothing said by such witness shall be received in evidence in 
any prosecution against him. 

Convicts in the penitentiary are to be so arranged at labor, that 
they may be under the inspection of some keeper, who is to prevent 
them from holding any intercourse with each other ; and they are 
to be punished by solitary confinement at all times excepting 
during the hours of labor and meal-times. 

Relief Latcs. Several acts were passed for extending the time 
for the fortunate drawers in land lotteries to takeoutgrants for the 
land drawn. 

Acts were passed to change the names of certain persons, and 
to legitimatise them. 

An act was passed to admit certain persons to practise law in 
the courts of the state, and such persons are to be responsible {or 
their acts and contracts as if they were of full age. 

Roads and Rivers. Several acts relate to these subjects. They 
provide for the improvement of roads and rivers, and the removad 
of obstructions, prescribe the mode of fishing, &c. 

Slaves. All vessels, coming to this state fi-om any other state 
or country, having on board any fi-ee negro, or person of coJor, 
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is subjected to quarantine for forty days; if any negro or person 
of color residing in this state have communication with any such 
ccJored person on board the vessel while in quarantine, he is to 
be whipped. If the negro, &/C. so coming in the vessel, while in 
quarantine have communication with any person of color in this 
state, he shall be confined in a common jail until the vessel departs. 
If the captain of such vessel neglect to carry him away and pay 
the expenses of detention, he is subjected to a fine of $500, and 
to imprisonment for a term.not exceeding three months; but the 
act does not extend to negroes, &c. employed in steam boats, and 
national ships of war. If the negro, in case of the c:q)tain'8 
neglecting to carry him away, shall not leave the state in ten days, 
he is to be whipped. This act is not to apply in case of shipwreck 
or other unavoidable accident, but its requisitions are to be com- 
plied with, within one month after such accident; nor does it 
extend to any firee American Indian, firee Moors, Lascars, or 
colored subjects of countries beyond the Cape of Good Hope, 
arriving in any merchant vessel. If a negro, or any other person 
circulate in this state, or is 'in any manner concerned in,' any 
pamphlet or paper, for the purpose of exciting an insurrection 
among the slaves or fi-ee persons of color, he is to be punished 
with death. If any person teach a slave, negro, or fi-ee person of 
color, to read or write, if a free person of color or slave, he is 
to be punished by fine and whipping, or either ; if a white person, 
he is to be punished by fine not exceeding $500 and imprisonment 
If any slave or free person of color is employed in the setting 
of types in any printing ofiice, the owner of the printing press 
forfeits $10 for every slave, &c. so employed on any day or part 
of a day, to be recovered by any person who shall prosecute fi>r 
the same. 

Taxes for the year 1830. Brokers, private bankers, or exchange 
merchants, 'note shavers,' are to return on oath the maximum 
capital employed by them, and to pay a tax of 31^ cents for every 
$100 of capital so returned. If they do not so make return, they 
shall pay a tax for this year of $5000. All persons issuing any 
' change bills, or bills of any kind without a charter,' shall pay a 
tax of fifty per cent, on the amount issued. 
Among the Resolutions we observe the following. 
A resolution discharging the committee, to whom was referred 
the case of the abduction of Rowland Stephenson, from the further 
consideration of the question. 

A report on the subject of the Savannah, Ogeechee, and Altamaha 
Canal. The canal firom the Ogeechee to the Savannah river is 
nearly finished. 
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Riwoliuimiii reliliiig to the Jboondary line belweea Geoci^ and 
Ebridft. 

A i Motot i nn aotborizing the gevereor to a{q[KMiit ese er moit 
i p ewo M Jto irrftBgB •.VjftUm for the ^roe aehoob, (to be Bwhwitted 
le the wBEi legiiibtaie. 

AeeolmioM nancoiicvniog iviUi thedeAeril Asaembly of Low- 
isM in Ahe peofiOBal to anend the ooAstkuiicfi «f the Umted 
fltetes, ao ae to extend the term of c^ke of the President and Vice 
BKsident lo aix yean, and to reodw the President ineUgible ; and 
.OMMwving with the -General AflsenUy of Miasouri m a prc^MiMl 
to amend the constitution so as to provide a uni£>rm mode of 
ekiotiof those officers bj the people withowt the aUervention of 
eJecloiB. 

A resolution that it would be desirable that the election <^tfao0e 
^Mers, ahould, la no case, be submitted to the deci^on of tbe 
Home of R^esentatiFos. 

A rescdution relating to the tariff, inatructiBg the senators and 
representatives to use their efforts to obtain a repeal of the tariff 
act of 1626. 

A report and resolution relatiiag to the m^iitia, arsenais, &c. 
In the ireport the committee state ' that the militia has become 
nearly nominaL' 

A resolution q>proving of the policy of the General Government 
towards the Indians, so far as it is calculated to induce them to 
remove ' beyond the operation of those causes which tend to retard 
their improvement, and to extend to them, in a fa^^orable position, 
the £)6tering protection and assistance of the country.' 

A resolution, for the purpose of ascertaining the sense oi the 
people on the subject of the reduction of the number of the mem- 
bers of the General Assembly. 

The laws aro arranged according to the alphabetical order of 
the subjects to which they relate. 



TENNESSEE. 

At the session of the General AssemUy in 1629^-^, one hundred 
and seven public acts, and three hundred and seven private acts 
were passed. Mid thirty-two resolutions were adopted. They are 
puUished in a vdiume containing 565 pages. The public acts are 
separate from the private. 

Ch. H.'^BiUs of Exchange, This act establishes die rate of 
damages and interest upon protested bills of exchange. Tie 
holder of such bill is entitled to recover for damages ' over and 
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above the prindpal sum for which the bill was drawn, and the 
charges of protest, together with interest on the principal sum, 
damages, and charges of protest, from the time at which notice of 
the protest was given and payment demanded,' at the following 
rate ; if the ImII is drawn apon any person in the United States, three 
per cent on the principal sum ; if upon any person in any other 
state or place in North America bordering on the Gulf of Mexico, 
or in the West Indies, fifieen per cent. ; if upon a person in any 
other part of the world, twenty per cent. ; these damages are ' in 
lien of interest and all other charges, except the charges of protest, 
to the time ' of notice of the protest and demand of payment. 

Ch. 523. — Crimes. This act is a revision of the penal laws of 
the state ; and it also defines the several crimes for which the 
punishments are inflicted. 

Ch. 38. This act prescribes the mode of conveying criminals 
to the jail and penitentiary house, and provides for their government 
therein. When a convict is to be so conveyed, the judge or clerk 
of the court, by his warrant, may empower the sheriflf to impress 
on the best terms he can, so many men, horses, &c. as shall be 
necessary for the safe conveyance of the convict. 

Ch. 55. In the trial of indictments for offences under the grade 
of petit larceny, where no peremptory challenges of jurors are 
allowed by the existing laws, the state and the defendant are each 
to be entitled to challenge peremptorily five jurors. 

Ch. 54. — Schools and Academies. In sales of land for taxes, if 
no person bid the amount of the tax, costs, and charges, the sheriff 
or collectoT is to * cry the same off to the trustees for the common 
schools,* and if the land is not redeemed, he is to make a deed to 
the trustees, who are to have all the ^ rights that other purchasers 
at tax sales could have in the title.' 

Ch. 67. This act relates to the distribution of the academy fimd. 

Ch. 107. This is an act establishing a system of common 
schools and appropriating the school fimds. 

Ch. 56.-^Officers. If an officer, by virtue of an execution, levy 
on any perishable property, which he is bound to keep till the day 
of sale, he shall be allowed in the bill of costs at the following rates : 
* for each head of horses, mules, or jacks, per day, twelve and a 
half cents ; for each head of cattle, three cents ; for each head of 
hogs or sheep, one cent. 

Ch. 60. — Courts In all cases determined in the Court of 
Appeals the court are required to give their opinions in writing, 
and the clerk of the court * shall deposite the same with the record 
in the cause, and keep the same on file in his office.' 

Ch. 96. The judges of the Supreme Court are to certify to the 
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gOTeriK^ all causes which two of the judges are disquaMed to 
determine, and all causes which two of the judges are competent to 
determine, but upon a previous hearing have disagreed ; and the 
governor thereupon is required to appoint two special judges who 
are to assist in deciding such causes ; ' one special judge, with the 
qualified judge, or two disagreeing judges, shall form a competent 
court/ If all the judges of the Supreme Court are disqudified to 
determine any cause, three special judges are to be appointed to 
decide it The governor in such cases is required to ^point such 
lawyers as he shall consider free from bias or some of the circuit 
judges. 

Ch. 62. — Pedkrs, Every person who may wish to peddle in 
the article of clocks, is to apply to the clerk of each county court, 
wherein he may wish to sell the same, who is required to issue to 
the applicant a license authorizing him to sell the article for twelve 
months; the applicant is to pay to the clerk $25 75. In case of 
neglect, such person forfeits $100. 

Ch. 63. — Gaming. All citizens disqualified from holding office 
in consequence of conviction under any of the laws to prevent 
gaming, are reinstated in all their rights. 

Ch. 69. — Children. Where the wife of any man has had or 
may have three or more children at one birth, he may ' lay down, on 
any one of the general plans,' in certain surveyors' offices, any 
quantity of land, not exceeding 200 acres for each one of his 
children ;' and the same shall be considered as an occupant claim. 

Ch. 73. — Lotteries. If any person sell any tickets in a lottery 
not authorized by the laws of the state or of the United States, 
he is subjected * for every selling,' to a fine of not less than $100 
nor more than $500. Conviction of one offence is not a bar to a 
prosecution for previous or subsequent offences. 

Ch. 74. — Slaves. If a negro slave sell any spirituous liquors, 
without the permission of his master, he is liable to receive not 
less than five, nor more than ten lashes. If any slave have in his 
possession spirituous liquors at any other place than his own house, 
which liquor is owned by such slave, or some other slave, he is also 
liable to be whipped. If any merchant, tavern keeper, distiller, or 
other person, sell any spirituous liquor to a slave without a permit 
in writing from the master, he is subject to a fine of not less than 
$5 nor more than $50. 

Ch. 75. — Internal Improvement. By this act a board of inter- 
ternal improvement is established, of which the Governor is to be 
ex officio president, and $150,000 are appropriated to this object. 

Ch. 78. — Paper Manufactories. This act is for the encourage- 
ment of paper manufactories ; and exempts the owners and work- 
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men from attending company and battalion musters, and all the 
workmen are excused from working on the roads ; provided the 
owner furnish two hands, or pay the overseer of the road one 
dollar for each day that he may be summoned to work on the road. 

Ch. 80. — Medical Society. This act b for the incorporation of 
a medical society. 

Ch. 101. — Public Funds, This act relates to the public funds. 

Among the private acts, we observe the following. 

Several divorce acts, and acts authorizing courts to divorce cer- 
tain persons; acts authorizing certain persons to 'hawk and 
peddle' in the state, without obtaining license or paying tax 
therefor. A number of acts relating to the militia ; several acts 
reinstating certain married women in the rights and privileges of 
femes sole ; six acts for the incorporation of academies ; twenty- 
seven acts authorizing the constructing or extending of turnpike 
roads, &c ; an act establishing a hospital in the town of Memphis ; 
an act authorizing the drawing of a lottery for the benefit of 
the heirs of a person deceased ; acts authorizing lotteries for 
the benefit of academies; acts to compensate the officers and 
witnesses on behalf of the state, on the trial of Judges Haskell and 
Williams, before the court of impeachment ; acts for the legitimat- 
ing certain persons ; an act to relieve a person from the penalties 
and disabilities arising from a violation of the act against duelling ; 
an act to restore certain persons to the rights of which they were 
deprived in consequence of a conviction of an infamous • crime ; 
an act providing that a * free woman of color in the third degree,' 
and who has been emancipated, shall be * entitled to all the privi- 
leges of a free born white citizen of her sex,' but that she * shall 
not, by virtue of the act, be a legal witness against any white per- 
son in any court whatever.' 

Ch. 307. — Genercd Assembly. This act is for the payment of 
the members, &c. of the General Assembly, and provides that, the 
speakers of the Senate and House of Representatives shall each 
be allowed the sum of $5 per day, and $4 for every 25 miles of 
travel ; members of the General Assembly, $4 per day, uid $4 for 
each 25 miles of travel. 

Of the private acts one hundred and thirty-two are for the relief 
of particular individuals. 

Among the resolutions are the following. • 

A resolution that the President of the United States be requested 
to cause to be detailed from the engineer department, an officer to 
examine into the most practicable mode of removing the obstruc- 
Jions to navigation at the Harpeth Shoals, and that the senators 
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tnd representatiTesof the state be infltnicted and requested/ to ubc 
•fl proper means to procure an appropriatkm sufficient to secme en 
object so important to the future military operations of the country, 
and so desirable to the Western States.' 

A resolution relating to the opening of a commnnicatioa by a 
canal or railroad, between the waters of the Tennessee Rirer and 
those foiling into Mobile Bay. In a 'memorial' to Congress 
prefixed to this resolution, it is stated that ' the legislature beiieve 
that it should be the policy of Congress to appropriate such portion 
of the unappropriated funds of the nation, from time to time, as 
can be conveniently spared from the treasury, upon roads uid 
canals, of a purely national character, where the sane can be dene 
without an infraction of the constitution.' The legislature, there» 
fore, are desirous that assistance may be afforded by the general 
government, in efifecting this communication, by a canal or rail- 
road. 

A resolution relating to the .United States Bank. The senators 
in Congress are instructed, and the re|»'esentatives requested to 
vote against re-chartering the bank, if any attempt is made for 
that purpose before the next session of the General Assembly. 

A resolution relative to the state turnpike road. ' The state of 
Tennessee has it in contemj^ation to make a state turnpike road 
on the McAdam plan, from the Virginia Hue to the Mississippi 
river, provided she can obtain the adequate funds. The (reneral 
Assembly believe that if the United States will take stock or make 
a donation to turnpike companies formed by the states, a national 
road can be made. They believe that this is the only manner by 
which a national road can be made, where aid is to be given by 
the general government, conastent with the sovereignty of tbe 
states and the legitimate powers of the United States.' The sen- 
ators and representatives in Congress are therefore * requested to 
obtain half a million of dollars, to be vested in the state turnpike 
company, from the United States.' It is also * resolved that the 
state of Virginia be invited to meet the views of the state of Ten- 
nessee as aforesaid, and to make a road, national in its character, 
through the state of Virginia.' 



INDIANA. 



Acts passed by the General Assembly of Indiana, at the seasion 
held at Indianapolis, commencing on the first Monday in December, 
1839. 

Appropriaiums. Executive department, tdOO^; Judidtry, 
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$11,000; Military, $150; contingent, $800; wolf scalps, $600; 
penitentiary, $600; specific allowances, $2000; appropriations 
to the Wabash and Miami Canal, $4000.* 

Ch. 27, 5. 3. — Misprint. * The words " appealed from to the 
Oircuit Court," in the ninth section of the act aforesaid, [for 
organizing Probate Courts] are declared a misprint, and the appeal 
there mentioned, to have been intended, and shall be, to the 
Supreme Court.' 

The judges of probate are elected by a vote of the inhabitants 
of the county. 

Ch. 32. — Divorce, The laws concerning divorce shall extend 
only to citizens who have resided within the state twelve months. 

Ch. 33. — Constables are elected by the inhabitants. 

Ch. 35. — Mortgages, If the debt is not paid when due, * it 
shall be lawful for the mortgagee to hie his bill in the Circuit 
Court, according to the course of the common law, praying lo fore- 
close ; and the premises, if ordered to be sold by said court, shall 
be sold as lands are sold on execution, at public vendue.' 

Ch, 41. — Soldiers of the Revolution are exempted from im- 
prisonment for debt. 

Ch. 45. — Jurisdiction on Navigable Rivers, or other waters 
bounding the state or any of the counties; the courts of the two 
counties have concurrent jurisdiction over the whole breadth of 
such navigable waters, and concurrent jurisdiction is given also 
to the adjoining states. 

Ch, 46. — Justices of the Peace. It is made the duty of justices of 
the peace to arrest persons committing an assault in their presence, 
without requiring the testimony of any other witness, and commit 
them, or put them on trial, or, if the party chooses to be tried by 
any other justice of the peace having jurisdiction, to take recog- 
nizance for his appearance before such other justice. 5. 12. 
Justices may fine any person not exceeding three dollars for any 
act of contempt while he is sitting in his official capacity. 5. 11. 

Ch. 48. — State Library. One hundred dollars per year are 
appropriated for increasing the state library. 

Ch. 49. — Medical Societies are legalized, and persons not 
established in practice in Indiana at the time of the passing of this 
act, or licensed in Indiana or some other state, cannot recover by 
law for medicines or professional services. 

* A grant of land for this canal was made to the state of Indiana by an act 
of Congress, March 2, 1827, 
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ALABAMA. 

The legidatore of Alabama, at its session commeBcing in No- 
Tember, 1829, passed ninety-six acts, of which, although it is diffi- 
cult to give them all a precise technical classification, twenty-one 
may be considered as public, and seyenty-five as private or local. 
It also adopted ten joint resc^utions and seven joint memorials. 
The acts are not numbered, and are printed without regard to the 
date of their passage. The private acts are conceived to contain 
nothing of general interest except the appointment of canal commis- 
sioners for the improvement of the navigation of the Tennessee 
River ; the incorporation of the 'Tnscumbia Railway Company/ 
and of the ' stockholders and subscribers to the newly invented 
Marine Raflway, in the city of Mobile ;' the establishment of a 
new County, to be called by the name of * Lowndes ;* the incor- 
poration of the trustees of La Grange College ; the incorpoTation 
of sundry academies ; and an appropriation by the state of five 
hundred dollars to increase the fimds of * The Liln'ary Society of 
the Bench and Bar of the Supreme Court of Alabama.' The other 
private acts relate chiefly to divoces, emancipations, the laying out 
turnpike roads, setdement of boundaries, establishment of seats 
of justice, the payment of private claims, the relief of defaulters. 

The following is a brief abstract of the substance of the public 
acts passed at this session. 

Internal Improvement. The Governor of the state, who is ex 
officio president of the board, and six commissioners, to be selected 
biennially firom six districts particularly designated, are incorporated 
under the style of the * President and Directors of the Board of 
Internal Improvement' The amount of the interest annudly arising 
from the three per cent, fund is vested in this board, to be expended 
in the employment of an engineer, or engineers, and the other 
incidental charges of making surveys. It is their duty to meet 
once a year, on the third Monday in November, at the town of 
Tuscaloosa ; and continue in session until all the business of the 
board is transacted ; to subscribe in behalf of the state, to such 
public works as the General Assembly may, from time to time, 
agree to patronize ; to let contracts ; and to report to the General 
Assembly, each session, ' the exact state of the fund for internal 
improvement, the progress, condition, and net income of all the 
public works under their charge : the surveys, plans, and estimated 
expenses of such works as they may recommend to the patronage 
of the General Assembly, together with such other important infor- 
mation as they may have it in their power to collect, in relation 
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to the objects committed to their trust.' The General Assembly 
reserre? to itself the right to alter, amend, or repeal, the whole or 
any part of the act, establishing said board. 

JSteamboais and Barges, — Landing of Goods, It is made the 
duty of all captains (nt commanders of steamboats and barges, or 
other vessels, running in any of the navigable rivers in this state, to 
land all goods at the landing for which they were shipped, and 
place them at least ten feet perpendicular above the edge of the 
water; or if the height of the river will not permit, on the highest 
and most secure spot within one hundred yards of the landing. 
Persons failing to comply with the provisions of this law, are liable 
to pay the owners of the goods double their value, recoverable 
before any court of competent jurisdiction, together with double 
costs. If cotton bales or bags be injured by means oi cotton hooks 
or otherwise, in loading or unloading on board of any steam boat 
or barge, the owner shall forfeit the freight of the article so injured, 
and also be further responsible to the owner or consignee of the 
cotton for the amount of the damage. 

Clerks' Offices, The offices of the clerks of the Circuit and 
County Courts are to undergo a strict examination once every two 
years, by 'one or more persons, not exceeding three, learned in 
the laws,' to be appointed by the judge of the court. The examin- 
ers act under oath, and it is their duty to examine into the records 
of the court, and the fee-books kept by the clerk, and make a true 
return of the general state of the office : and if they detect any 
malfeasance or misfeasance, to specify it particularly in their 
report, ' which report when made shall be recorded in the clerk's 
office of the said court, and shall be subject to the inspection of 
any person without fee.' A joint resolution provides for the 
examination, annually, of the offices of the comptroller and trea- 
surer, by a joint committee of three members from each branch of 
the legislature. 

Cotmty Treasurers are required to make an annual settlement 
of their accounts, showing every item of receipt and expenditure 
of the county, and post a copy of the settlement so made, on the 
court house once a year, under the penalty of one hundred dollars 
for each failure so to do. 

Elections, If a vacancy occurs in either branch of the General 
Assembly, by death, resignation, or otherwise, during the session, 
or within sixty days before its meeting, the Governor may issue 
writs of election to fill such vacancy, by giving not less than ten 
days notice. In contested elections of members of the General 
Assembly, the party contesting shall give the person whose election 
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he disputes, a notice in writing, setting forth the groands oC the 
contest, to be served by the sheriff, coroner, or some constable of 
the proper county, either personally, or by leaving a copy at his 
nsaal place of residence, within thirty days after the election. 
Notices to take depositions may be served by either of the above 
named officers, by leaving a copy at the usual residence of the 
party intended to be notified. 

Betting on Elections. Any person who shall make any bet or 
wager of money or other valuable thing, upon an election, shall be 
deemed guUty of a misdemeanor, and on conviction shall be fioed 
at the discretion of a jury, not exceeding fifty dollars. If the 
person so convicted be the sheriff, deputy-sheriff, coroner, consta- 
ble, or other person who may be concerned in holding, conducting-, 
or managing, the election, the fine to be imposed shall not be less 
than fifty dollars ; and if a sheriff, coroner, or constaUe, he shall 
be impeached and removed from office. 

Change Bills or Tickets. * Any person or perscms, partnership 
or association of individuals, who shall sign, seal, or make, any 
promissory note, bill of exchange, either foreign or domestic, or 
order drawn upon any person or persons, bill single or penal, 
for a less sum than three dollars, and issue or put forth the same 
as a change bill, or to make it subserve the common purposes of 
money, shall be fined in a sum not less than fifty nor more than 
two hundred dollars ; ' and * any person who shall pass off, circu- 
late, or aid in the circulation of, any such note or instrument of 
writing, shall be fined not less than five nor more than twenty 
dollars, and shall stand committed to the common jail of the 
county till the fine and costs are paid.' 

Action of Detinue. In an action of detinue, if the plaintiff, 
his attorney or ageht, shall make affidavit that the property sued 
for belongs to the plaintiff, and shall file with the clerk sufficient 
bond, conditioned to pay the defendant all damages which may 
be occasioned by the wrongful suing out of his writ, the clerk 
shall, by endorsement on the writ, direct the sheriff to take the 
property in his possession, unless the defendant enters into bond, 
in double the amount of the value of the property to be taken, 
payable to the plaintiff, and conditioned for the delivery of the 
property to the plaintiff within thirty days after the determination 
of the suit, if the defendant be cast therein. If the defendant 
neglect for five days to give such bond, the sheriff shall take the 
property and deliver it to the plaintiff, on his entering into similar 
bond, conditioned to restore the property within five days after 
demand made. If the plaintiff neglect to give such bond for 
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five days after the property is taken, the sheriff shall redeliver it 
to the defendant. If the defendant's bond be forfeited, it shall be 
returned * forfeited,' and have the force and effect of a judgment. 
If the plaintiff's bond be forfeited, he and his securities are liable 
to an action thereon, and to damages not exceeding fifty per cent 
on the value of the property for its detention. 

Prisoners committed on process from the Courts of the United 
States, No keeper of the common jail is compellable to receive 
a prisoner committed upon process from the courts of the United 
States, unless at the time of the commitment there be a good and 
sufficient jail in the county in which the prisoner may be confined ; 
and in case of commitment, the marshal becomes individually 
responsible for all prison fees, as well as for the fifty cents per 
month, agreeably to a resolution of the Congress of the United 
States (Sept. 23d, 1789.) In all civil suits wherein the United 
States is not plaintiff, sheriffs are not bound to receive from the 
marshal for the district of Alabama, any prisoner on process 
from the District Courts of the United States, until the marshal 
shall secure him for the amount of the prison fees ; and when 
debtors on judgment in civil cases obtained in any of the courts 
of the United States shall be committed to jail by process of 
execution, they shall be discharged, unless the plaintiff at the time 
comply with the existing laws of this state, * in the same manner 
as though such debtor had been confined under process issuing 
from the courts of this state.' 

Circuit Judges. The act provides ' that in future it shall be 
the duty of the Circuit Judges to so alternate, that no judge shall 
preside in the same circuit oftener than one term in three, except 
that they may hold Special Courts as heretofore required by law.' 

Bank Securities. Securities to notes payable to the President 
and Directors of the Bank of the State of Alabama, and those 
bound for the payment of bills of exchange, the property of said 
bank, on paying them after protest for nonpayment, acquire the 
rights of the bank, and may proceed in a like summary manner 
against the principal in the note, and against the drawer, acceptor, 
or any previous endorser of the bill by motion : to support which, 
the President's certificate of payment shall be sufficient evidence. 

Judicial Securities. The Circuit Courts shall have the same 
power to render final judgment against the security in appeal and 
writ of error, bonds from the County Courts, that has heretofore 
been vested in the Supreme Court of the state; and it shall be the 
duty of the County and Circuit Courts, at the time of rendering 
final judgment in a cause, to give judgment also against the 
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aecurity for ooets of non-resident plaintiflb, and the second in 
bonds gi?en by non-resident defendants for tbe forthcoming of 
property attached : in which latter case the court may direct a 
jury to be empannelled to assess the ?alue of the property replevied, 
together with the damages that may ha?e accrued. 

Executors, Admnisirators, and Guardians, Decrees of the 
Orphans' Courts on final settlements of the accounts of executors, 
administrators, and guardians, shall ha?e the force and efl^t oC 
judgments at law, and an execution may issue thereon for the 
collection of the several distributive amounts. When distribution 
of real or personal estate is decreed by the Orphans' Court, each 
distribution may have for the former a writ of habere facias 
possessionem ; and for the latter, a writ of execution or attachment^ 
or both. 

WiUs, When any wiU shall have been proved and recorded 
during the space of one year, in any county in this state, and it 
shall be required to be proved in any other of the United States, 
to enable the executor or administrator with the will annexed to 
comply with its provisions, the judge of the court where the will 
is deposited, shall &llow the executor or administrator to withdraw 
it for that purpose. 

Dismissal of Suits. Suits may be dismissed in vacation, by 
giving the defendant six days notice, and confessing judgment for 
costs: or in the case of non-resident plaintifl^, by paying the 
costs that have accrued. Where the writ has not been executed, 
no notice to the defendant is necessary. 

The legislature also adopted, among others, joint reaolutioiis 
and memorials of the following titles, to wit 

' A joint resolution, ratifying the proposed amendment to the 
constitution of the state of Alabama, so as to limit the tenure of 
the judges' offices to six years.' 

* A joint resolution, proposing amendments to the constitution 
of the state of Alabama, so as to have biennial sessions of the 
General Assembly thereof.' 

* A joint resolution in relation to the Cherokee boundary,' pro- 
posing to have said line correctly run. 

* A joint resolution, instructing our senators, and requesting our 
representatives in Congress, to use their exertions, to procure a 
remission of the duties which may accrue upon the importation 
of a library and apparatus for the University of Alabama. 

A joint memorial of the Senate and House of Representatives 
of the state of Alabama, to the Ccmgress of the United States, 
praying indemnity for losses sustained by the depredaticms of the 
Creek Indians. 
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A joint memorial, requesting a grant of lands by the Congress 
of the United States for the use of a female academy in each 
county in the state. 

The legislature, at its session commencing the 15th November, 
1830, passed one hundred and four private or local acts, twelve 
laws of a public or general nature, two memorials, and seven joint 
resolutions. The private and local acts contain nothing of general 
interest. 

Decisions of the Suprtme Court, The act on this subject, 
which is supplemental to, and amendatory of the pre-existing law, 
makes it the duty of the reporter to report the decisions now on 
file, within two years ; and all future decisions, within two years 
after they are rendered. It also provides that the reporter shall 
print and publish as many copies of the reports as he may think 
proper, not less than five hundred, divided into volumes as the 
court may direct ; eighty-five copies of which he shall deliver to 
the Secretary of State, for the use of the state ; restricting the 
price of the remaining copies to one cent per page. The report- 
er's compensation is fixed at eight hundred dollars for each year's 
decisions reported. 

Deeds, — Relinquishment of Dower. Acknowledgment on 
probate of deeds, and acknowledgment of the relinquishment of 
dower, may be taken by any clerk of the Circuit Court, or any 
notary public in the county for which he is commissioned, whether 
the lands, &c. designated by such deed or relinquishment, be situat- 
ed in the same county, or elsewhere in this state. All registration, 
heretofore made in conformity with the provisions of this act, are 
legalized. 

State Prosecutions, The act provides that in any capital case, a 
juror shall not be rejected by the court as incompetent, for an 
opinion formed and expressed solely upon rumor, unaided by his 
own knowledge of the facts; that in a trial for a crime made 
capital by law, the defendant shall have sixteen, and the state four, 
peremptory challenges ; for any felonious offence, not capital, the 
defendant shall have twelve, and the state four peremptory chal- 
lenges. 

Justices^ Processes. Every process issued by a justice of the 
Peace, after the first day of May next, founded on a debt or debts, 
shall be returnable to the beat where the defendant, or one of the 
defendants, resides, or to the beat where the debt or debts were 
contracted — ^and every process otherwise issued shall be void on 
motion and due proof made. Provided that if there be no justice 
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in the beat of the defendant's residence, or he should be legally 
incompetent to try the cause, it may be returned to an adjouung 
beat. 

Medical Board, A Board of Physicians is established in the 
city of Mobile, to consist of five members elected by a joint vote 
of the two branches of the General Assembly ; and is invested with 
the same power, and subjected to the same restrictions, with other 
boards heretofore establbhed in other parts of the state. 

Judicial Proceedings. The same percentage shall be assessed 
upon appeals and writs of error fit)m the County to the Circuit 
Court, as on appeals, dtc. fi'om the County and Circuit Courts to 
the Supreme Court. 

Crimes. The attempt by any slave or firee person of color to 
commit a rape upon Buy free white female, is made capital.^ 

The memorials adopted by the legislature of Alabama at the 
same session, relate to the public lands in the state, and pray a 
modification of the laws of the United States in favor of purchasers, 
relinquishers, and occupants. 
The following joint resolutions are deserving'of notice, viz. 
A joint resolution directing the Governor to subscribe for five 
copies of the Debates on the Adq)tion of the Federal Constitution, 
for the use of the different departments of the state government. 

A joint resolution requiring the Secretary of State to distribute 
the acts of the Congress of the United States, which may be in his 
office, among the several counties of this state, according to the 
ratio by which the acts and journals of the General Assembly are 
distributed. 

A joint resolution in relation to the transportation of the mail 
on Sunday. This contains, among others, the following resolves. 
* Be it resolved, &c. That the transportation of the mail on 
Sunday is of vital importance to the welfare and prosperity of the 
Union, and that its suspension on that day would be a violation of 
the spirit of the constitution, and be repugnant to the principles 
of a free government. 

' Be it further resolved. That the sentiments expressed in the 
report of the committee at the last session of Congress, in opposi- 
tion to the suspension of the mail on Sunday, is entitled to the 
highest consideration of the firiends of the constitution, and every 
lover of civil and political freedom.' 

This phraseology was adopted to avoid the embarrassment which some- 
times arose from the vagueness of the expression in the old law, viz. ' free 
white woman.' 
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SHORT REVIEWS AND NOTICES. 



Judge Thacher's Address to the Suffolk Bar. This discourse 
was delivered at the annual meeting of the Suffolk Bar, in March 
last. The subject is the connexion between the moral and profes- 
sional character. It abounds in classical and historical allusions, 
introduced with taste, and elegantly expressed, and is embued 
throughout with a rich infusion of pure and elevated moral senti- 
ment. The speaker very happily and eloquently pays a tribute of 
honor and affectionate remembrance to those members of the 
Suffolk Bar who had recently deceased ; and the short biographical 
notices added to the. published address, give it an additional value. 
We cannot notioe the discourse so appropriately, nor so satisfac- 
torily to those of our readers who did not hear it, as by giving the 
following passage on law in general, and the duties of its professors. 

^ In contempla|ing Law as a universal principle, which all beings 
animate and inaiiimate obey, the mind is filled with the magnitude 
of the conception. Not only creatures, but the Creator himself 
acknowledges a rule of conduct. Those spirits who surround his 
throne, and are swift to do his will, and all inferior orders of 
rational beings, whether in society or solitude, recognise the will 
of their Creator as the law of their existence. In the revolution 
of the heavenly bodies, in the succession of seasons, and indeed 
throughout the whole course of nature, the footsteps of a divine 
Lawgiver are no less manifest than among the highest intelligent 
spirits. So that there is great truth in that well known eulogy of 
the author of the Ecclesiastical Polity, and language would fail to 
express it in more sublime terms: "Of Law there be no less 
acknowledged, than that her seat is the bosom of God, her voice 
therharmony of the world ; all things in heaven and earth do her 
homage, the very least as feeling her care, and the greatest as not 
exempted fi-om her power ; both angels and men, and creatures of 
what condition soever, though each in different sort and manner, 
yet all with uniform consent, admiring her as the mother of th«nr 
peace and joy." 

* I will add, in my own humble language, that the law constitutes 
the ligament of society, binding the state together, preserving its 
peace, increasing its harmony, and adding to its happiness : — indi- 
viduals, families, the farmer, the merchant, the artist, the mechanic, 
VOL. V. NO. X. 50 
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the laborer and his erajJoyer, the members of the learned profes- 
sions, the rich and the poor, the wise and the ignorant, great and 
small, all feel the power, and yield to the sway of the Law, that 
great leveller of human arrogance, and equalizer of social right 
and duty. While it exacts unlimited obedience from all as its 
right, none deem it slavery. On the contrary, the restraint which 
it lays on all, secures the liberty of all; and therefore the love of 
rational liberty is the best security for the reign of the law. In 
the language of Thuanus, whose immortal folios I dare not 
recommend to you in this age of reviews and pamphlets, '' the life, 
and soul, and judgment, and understanding of the country centre 
in the laws. A state without law, like a body deprived of its 
animating principle, is defunct and lifeless in its blood and mem- 
bers. Magistrates and judges are but ministers and interpreters 
of the laws : and in fine, we are all servants of the laws^ that we 
may be free.** 

* We belong, gentlemen, to. a profession, whose duty it is to keep 
with vestal purity, and in a perpetual flame, this divine science. 
For numbers, we compose no small portion of the state. Gro 
through the cities and villages of our country : what place is so 
barren, what village so small, in which is not found its lawyer, as 
well as its pastor ? We mingle with the people in all their con- 
cerns, at home and abroad, in public and private, in the field and 
on the exchange. The influence of the profession is not confined 
to the administration of justice ; it is felt in aJJ the concerns of 
life and government. You see lawyers in every legislative assem- 
bly, among the first to originate, to counsel, and to effect measures 
of interest to the state. They are active members of every cor- 
poration, whether municipal, literary, commercial, or humane. 
Nothing human is foreign to their pursuits. Holding in their 
hands the shield of the. law, they are the protectors of innocence, 
the avengers of wrong, the expounders of right. Though gener- 
ally poor themselves, they number the rich among their clients. 
The mariner pursues his adventurous course upon the ocean more 
cheerfully and securely, because he finds among the profession the 
seaman's fi*iend. Even the miserable criminal arraigned for his 
crimes, wants not an advocate, who will boldly, and eloquently 
too, defend his rights, when all the good and just of society seem 
to be estranged from him. So that, I may add, by their universal 
knowledge, their professional skill, and their active character, 
they have a sway over the minds of men, which constitutes moral 
power in an eminent degree. 

' The aggregate weight and influence of our society must depend 
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on the individual charocters of its members. No individaal of any 
profession is an object of greater reverence than the lawyer, who, 
to profound learning and exalted moral qualities, adds that most 
rare gift of heaven, eloquence. While all, therefore, may well be 
proud of an alliance to such a profession, each should strive by 
his personal virtues, to render himself and the society worthy of 
general confidence. Of all communities, that of bad men is 
least likely to be permanent : for they carry in their head and 
members the elements of division and decay. But the alliance of 
learning and virtue is the strong arm of the state. And therefore, 
in our professional pursuits, the study of justice is ever to be 
blended with the love and practice of mercy : — since mercy is the 
foundation of all charitable dealing, and judgment of all just con- 
duct. And if the members of our profession, so numerous, so 
diffused, and with such powers of influence, will prove themselves 
true !o virtue and to good government, they will compose a pha- 
lanx which no Roman legion could penetrate or divide. 

' Amidst the divisions which successively agitate the state, on 
subjects of religion, manners, and government, it is your duty not 
to be indifferent spectators, but to share in them, that the conflict- 
ing parties may not lose the example of your wisdom and modera- 
tion. If every one, in his station, will do his duty faithftiUy, as a 
good citizen, things will go on well in the republic. Your pur- 
suits qualify you to investigate truth, and your opinions deliber- 
ately formed on any subject, will have great influence upon other 
classes of the community. You spend days and months in the 
investigation of controverted titles to real estate, and on disputed 
cases of small value. And all your powers of body and mind are 
often brought into intense exertion, to maintain the good cause of 
your clients. Ought it not sometimes, in the vacation at least, to 
occur to us, that we have titles of infinitely higher interest to 
investigate for ourselves V 



Pamphlet against Lord Chancellor Brougham^s Bill A 
pamphlet has recently been published in England, in opposition 
to Mr. Brougham's bill for establishing courts of local jurisdiction 
for the purpose of expediting adjudications, and abridging the 
expense, in suits under a hundred pounds. The objections are 
not very clearly stated, and the pamphlet appears to be written by 
a person more conversant with the routine of business than liberal 
analytical investigation. We mention it, however, for the purpose 
merely of noticing an argument drawn from Captain Basil Hall's 
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Trafels in the United States. One object of the bill is to bring 
justice nearer to every man's door in England than it is now, wben 
all suits at common law, on which any question of law arises, are 
to be finally decided in London. 

' When law/ says the authOT, ' b to be at every man's door, 
and rather a luxury than a trouble or a peril, what hope can con- 
ciliation have under such a system.' For one function of the 
proposed new courts in England, is that of reconciliation. ' Read 
what Captain Hall says of the local courts in America, which we 
have ahready seen characterized in legal results! Consult this 
spirit of fierce and uncontrollable litigation, of scorn for every 
idea of referring any thing to any other decision than the ultima 
ratio of strict law.' And he then quotes, as a conclusive fact oil 
his side of the argument, a passage firom Captain Hall's book, 
where he says, * No person [in America] be his situation or con- 
duct in life what it may, is firee firom the never-ending pest of 
law-suits. Servants, laborers, every one, in short, on the first 
occasion, flies off to the neighboring lawyer or justice of the peace, 
to commence an action. No compromise or accommodation is ever 
dreamed of; the law must decide every thing J 

The author must certainly be hard pushed hx arguments U> 
draw upon such an authority upon such a subject. 



Hohoycfs Law of Patents. — A Practical TVeatise on the Law 
of Patents for Inventions, By Edward Hohroyd, Esq. Lon- 
don. 1830. pp. 236. 

Lord Coke was chairman of the committee which reported the 
patent law, 21 Jac. 1, 2, 3. Mr. Holroyd quotes his exposition of 
the statute 3 Inst. 183, 184; which does not, however, in all 
respects correspond with the construction since given, for it seems 
that Coke supposed that a patent for an improvement on a machine 
already in use, would not be protected by the law. 

The subjects and arrangement of Mr. Holroyd's work are as 
follows : 

'1. Of the nature of the invention for which a patent may be 
granted. 

' 2. Of the person to whom and for what time a patent may be 
granted. 

* 3. Of the manner of passing a patent ; of the caveat ; and oi 
the enrolment of the specification. 

'4. Of the patent, its form, and provisions, and herein more 
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particularly of the denomination of the invention in the patent, 
of the specification, its form, and requisites ; and of the rule of 
construction apphcable to the patent and specification. 

* 5. Of the title of the patentee; assignment of a patent; and 
licenses to use the invention. 

* 6. Of enlarging the term of letters patent, and enabling the 
benefit of an invention to be assigned to more than five persons. 

' 7. Of the remedies for an infi'ingement of a patent ; and what 
is an infringement. 

* 8. Of the repeal and surrender of a patent.' 

As to the first of these heads, namely, the subject of a patent, 
the English law, as is well known, difiers fi-om ours, for not only 
the inventor, but also the introducer or publisher of an invention 
is entitled to. a patent. In a case noticed by Mr. Holroyd, p. 60, 
the publisher in England of an invention before made in England 
by another person, was held to be entitled to a patent. It was 
that of Dollond's patent for making object glasses, to which it was 
objected that Dr. Hale had made the discovery before him ; but it 
was held, that as the doctor had not communicated it to the public, 
Dollond was to be considered the inventor.^ But in another case 
mentioned by Mr. Holroyd, Barker & al. v. Shaw, which came 
before Mr. Justice Holroyd at the Lancaster assizes in 1823, being 
an action for an infi-ingement of a patent for an improvement in 
making hats, it was proved that one of the plaintiffs' men, while in 
their employ, had made the invention for which the plaintiffs took 
out the patent, and they were thereupon non-suited. 

Mr. Holroyd's work is designed as a practical manual, on the 
subject of patents only. Mr. Godson's work, which preceded it, 
embraces the subjects of patents and copyright. 



Per Buller, J. in Boulton v. Boll, 2 H. B. C. 470. 
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INTELLIGENCE AND MISCELLANY. 



Account of the various Officers attached to the French Courts. 

The lollowing article is taken from the Law Magazine, published in Lon- 
don. In that work it is said to be from a correspondent. 

* All persons whose services are necessary in the prosecution of 
a law suit, and who are compellable to act when called upon, are 
called by us " officiers ministeriels.*^ These are huissters, avoues^ 
not aires, and greffiirs. With the office of greffier, I have at 
present nothing to do ; you are aware that there is one attached to 
each court, to take notes, take care of the original judgments, and 
deliver copies when necessary. Notaries receive all acts {actes) 
of convention between individuals, such as sales, leases, partner- 
ships, mortgages, &c. ; they prepare these acts, and if the case 
require it, may take the opinion of an advocate. Thus the notaries 
discharge in part the duties of your attorneys. , They moreover 
keep the originals of all acts that have been executed in their 
presence, and deliver copies to those who are interested in them ; 
but, it is necessary to inform you that a great number of conven- 
tions may be entered into by acts privately executed, that is, signed 
solely by the contracting parties, and it will easily be understood 
that if two parties wish to enter into a private agreement, they 
may consult whom they choose in the drawing up of the final 
instrument, either notary, advocate, or avoue. The number of 
notaries is limited ; they are divided among the different provinces 
with reference to population ; there may be, perhaps about 4000 
of them in France. 

* The Huissiers, who in ancient time were called sergents, are 
the official agents of the parties for all extra-judicial purposes ; it 
is they who at the instance, and in the name of the parties, serve 
the summonses, make tenders, enter protestations, &c., signify 
decrees, and enforce their execution; their number is also limited. 

* And now we come to the principal topic of this letter. — the 
Avoue. In all civil suits, except before the juges de paix and the 
commercial courts, the parties can appear only by an avoue — not 
that the avoue is entitled to address the court; generally speaking, 
this privilege is positively denied him; he is only permitted to 
address the court pour prendre des conclusions, that is, to state the 
claims and objections of his client. But from the moment the 
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avoues are named, they take the whole management of the case ; 
all documents are interchanged between them, and all acts of 
procedure are signed by them. In all ordinary cases, they unfold 
the claim by a sort of memorial addressed to the courts, commonly 
called a requete. When the avoue has notified his requete, and 
had the requete of the adverse party notified in turn, he delivers a 
summary of all the proceeding to the advocate, which is called le 
dossier ; to this he adds such remarks as may be necessary, and 
sometimes consultations take place between the counsel, the avoue, 
and the client. In Paris, it rarely happens that the client com- 
municates with any but the avoue, the avoue selecting the advocate 
and paying him his fees. Except in very important cases, it 
seldom happens that a party communicates immediately with the 
advocate. In many of the towns, the practice is wholly different ; 
the parties know only the advocate ; he selects the avoue, and has 
the general direction of the case. The number of avoues is fixed, 
and their appointments are private property ; which, at their death, 
devolve on their heirs, and which may be sold, subject to the 
approval of the government. Partnerships consisting of many 
members are of rare occurrence, but not without precedent, 
amongst the avoues. To qualify a person for the office of avoue, 
he must have studied civil jurisprudence and procedure for a year, 
and have undergone an examination ; he must, moreover, have 
been employed as clerk to an avoue for five years at the least, that 
is to say, two years at least as principal, and the remaining time 
as inferior clerk. There are 3600 avoues, of whom 400 belong 
to the courts royals, and 3200 to the courts of first instance. At 
Paris we have 150 avoues in the court of first instance, and 50 in 
the cour royale ; they were formerly more numerous, but through- 
out France they have been successively reduced, by substituting 
one avoue in the place of two till the number was definitively 
fixed. The social rank of the avoue is not the same throughout 
the whole country; in Paris, as you know, we enjoy a perfect 
fireedom firom exclusivehess. Their education is generally good, 
and yet they often carry into society a tone not the best in the 
world, which also is not unfirequently the case with the avocat. In 
the provinces, where the distinction of ranks is much more marked, 
the avoufis have the same rank as the attorneys in England. I 
should state, however, that the avoues having the privilege of 
pleading in the courts which have no fixed bar, and which are not 
of unfirequent occurrence, in that case sometimes rank as advocates. 
Two of them have been elected members of the chamber of depu- 
ties; but it may be stated as a general proposition, that avoues 
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belong to what we term the middle dass. The annual receipts of 
an aTou6 in the court of first instance at Paris are firom 15,000 to 
30,000 firancs, seldom more, seldom less. An office (etude) of 
first instance, prerioos to the late disturbances, fetched, at Paris, 
firom 150,000 to 300,000 firancs. There is one instance of the 
place of aroue selling for 360,000 firancs. The offices of avoaes 
of the cour royale of Paris fetch firom 60,000 to 200,000 fi-ancs. 
If any thing be calculated to throw disfavor upon the profession of 
avoues, it is the general and pretty well founded opinion of their 
aridity, and their propensity to create unnecessary expenses, with 
a view of adding to their incomes. This evil is particularly felt 
in the sales which are made before the courts. 

* We have besides a class of men of a far more dangerous de- 
scription than the avoues ; I mean those whom we term ** agens 
d* of aires" These agents are not ministerial officers, but under- 
take agencies for individuals in every species of business, judicial, 
ministerial, or otherwise ; they solicit, on behalf of others, pensions 
fit>m government, undertake the settlement of accounts, place 
money at interest, make purchases and manage sales. They 
institute suits, and select advocates and avoues; but they only 
stand in the place of the parties by virtue of a procuration they 
obtain firom them. These agents are knaves almost to a man, and 
as it is impossible to suppress them, it is this cause principally 
which induces us to retain the avoues, inasmuch as it is better to 
entrust suitors to men subject to a certain control, and who are 
compelled to give security to the government, than to abandoa 
them to the discretion of these " agens d'affaires." These agents 
are considered in France as exercising a calling (industriej and 
as such are held liable to the duty to which all callings are liable, 
and which we term patente. They form partnerships among 
themselves, &c. Again, the employment of avoues being prohib- 
ited in the courts of commerce, the parties empower a class of 
these agens d'affaires, recognised and approved by the courts; 
these are called agrees. They are the avoues of the commercial 
courts, but their services are not indispensable ; a party may con- 
duct his case in person, or employ any one he likes. The agrees 
are little better than the agens d'affaires. In the courts called 
Justices de Paix, it is these agens d'affaires, or the huisaiers, who 
usually plead; the avoue cannot be employed there, and the 
advocate will rarely condescend so low.' 



Mr. Humphreys. * Mr. James Humphreys, the author of the 
celebrated Observations on the English Laws of Real Property, 
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died abcNit the end of November last ; and we have succeeded in 
collecting a sufficient number of particulars concerning him, to 
convey a fair estimate of his character. However, it may be as 
well to remind our readers at the outset, that the life of a convey- 
ancer is not of a nature to figure in biography. 

'Mr. Humphreys was bom in Montgomeryshire; we do not 
know the date or precise place of his birth, nor have we been 
able to trace the course of his education. We believe he was 
placed for a short time in an attorney's office in Montgomeryshire ; 
and we have it on the best authority that he was afterwards under 
articles of clerkship to the late Mr. Richard Yeomans, of Worces- 
ter. At an early age, however, he gave up the notion of practis- 
ing as an attorney, entered himself at Lincoln's Inn, and became 
a pupil of Mr. Butler, even then a conveyancer of considerable 
celebrity. We do not know when Mr. Humphreys began practice 
for himself, but he is said to have soon obtained a respectable 
business, derived mostly from the West of England and Wales. 
He was seldom employed in large London transactions; nor, so 
far as extent of practice was concerned, could he ever be said to 
belong to th« first class of conveyancers. From his arrival in town 
he professed the most liberal opinions; in Johnsonian phrase, he 
was a bottomless whig; and, when still a very young man, received 
a great deal of attention from Home Tooke, and was frequently 
invited to his parties at Wimbledon. It is said that he first 
attracted Tooke's notice by proposing the following sentiment or 
toast : " More taxes, and less ability to bear them ; " the inference 
from which is obvious enough. Clifford, of rioting and radical 
memory, was another of his intimates ; the gentleman, we mean, 
who, during the Corn Bill times, was wont to wind up his addresses 
to the mob in this manner : " Now go home ; remember that Lord 
Castlereagh's house is in St. James's Square, and mind not to 
break his windows." But Mr. Humphreys had much better 
political connexions than these. At different periods of his life, 
even before he grew into fame as a writer, he mixed in society 
with Fox, ELomilly, Sir James Mackintosh, Mr. Whishaw, Sir 
Francis Burdett, Sir James Graham, — men, every one of them, 
whom it was an honor to know, — and many other distinguished 
members of the whig party whom we are not able to particularize. 
He was also a member of the Fox Club, arid of Brookes'. We 
have been confidently informed, but cannot vouch for the anecdote, 
that his famous work was originally undertaken at the suggestion 
of Fox. Be this as it may, the plan of it was certainly conceived 
a great many years before its completion ; which, in our opinion, 
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18 a great addition to his praise, because it shows him in advuice 
of his times, and uninfluenced by professional prejudices at ^ 
period when these were very rarely subdued. The work, as is 
well known, appeared in 1896, and the public attention was 
speedily attracted to it by an article in the Quarterly Review from 
the pen of his old friend and master, Mr. Butler. A long and 
acrimonious controversy ensued; in the course of which, Mr. 
Humphreys published his Letter to Sir Edward Sugden, and a 
Letter to the Editor of the Jurist. Those who feel any interest in 
the controversy will find all the most exciting particulars in a 
fimner number of this work. We took too large a share in it to 
be now received as fair judges of the field, and we are by no means 
inclined to fight the battle again. But, to prevent mistakes^ we 
must be permitted to add, that our opinion of Mr. HumpVureyB, as 
a writer, is unchanged, and that in all we have published relatitig 
to him, there is no one expression we are sorry for, " no line which, 
dying, we could wish to blot." The excessive interest which Mr. 
Humphreys took in it may be judged of from the fact, that, not 
content with Baron Falck's assurance that the Code of the Neth- 
erlands was not in operation when he wrote, he actually hurried 
over to the Continent to ascertain the fact by personal inquiry of 
M. Van Maanen. Besides his better-known productions, Mr. 
Humphreys was the writer or compiler of the article " Devise" in 
the Supplement to Viner*s Abridgment; and he deliveied a 
limited number of lectures at the London University. His equa- 
bility of temper, varied knowledge, and ftind of anecdote, made 
him extremely popular in society; though, subsequently to the 
publication of his book, his demeanor was not quite so placid and 
conciliatory as before. A friend informs us that he was a great 
fancier of sculpture and architecture, and possessed an extremely 
good taste in such matters. This leads us to give credence to 
another rumor conceining him, that shortly before his death, he 
had begun to see through the delusions of Benthamism. We have 
but one more incident to tell. In the height of his fame it was 
proposed to call him and Mr. Butler to the Bench of Lincoln's 
Inn ; an honor seldom, if ever, conferred on a stuff-gown convey- 
ancer. The motion, we believe, originated with Lord Brougham 
and Sir Thomas Denman; and was op^sed, and eventually 
thrown out, by Sir Edward Sugden aiid the present Vice-Chan- 
cellor. As to Mr. Humphreys' claim some doubt may exist, but 
to exclude conveyancers in general is glaringly unjust ; nor do we 
see any reason why such men as Mr. Preston and Mr. Butler 
should not be made king's counsel immediately.' London Lmo 
Magazine, January^ 1831. 
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Proper Qualifications of an Attorney, * It is, perhaps, impos- 
sible to find any profession that demands of its members, an 
assemblage of more sound or varied qualities, than that which is 
requisite to enable a solicitor in good practice, efficiently, satisfac- 
torily, and with credit to himself, to discharge the duties of his 
station. Some professions, it is true, ex^ct higher degrees of 
scholastic attainment, and a more intimate acquaintance with 
letters, than the attorney need aspire to ; and others impose a 
more protracted and severe application, to the remote principles, 
and technical intricacies by which they are characterized, than 
that which the future solicitor is expected to afford to the deep 
things of the law. In him, in fact, it were unreasonable to look 
for profound legal science, that being the precarious purchase of 
the labors and vigils of a professional life, the viginti studia, 
annorum ; whilst the accomplished attorney is constituted, not by 
the possession, in an eminent degree, of any single quality, but 
rather by the union of many, and, in some respects, more genial 
properties. These seem to be, — knowledge of his profession, 
great moral probity, much prudence, and a gentlemanly deports 
ment. It is a very vulgar error, into which some persons fall, to 
suppose that the solicitor ought to be, or is, the mere organ of 
communication, or conduit-pipe, between uninitiated laymen and 
the sages of the profession ; that it is the duty of such an one to 
hear a detail of facts, from farmer A. or merchant B., and forth- 
with to retail such statement to counsel C, learned in the law, for 
his interpretation. For, amid the loud and senseless clamor 
touching the uncertainty of the law, no lawyer need be told, that 
the great and leading principles of every part of our jurisprudence 
are plainly settled, and may be comprehended with ordinary labor ; 
and that a knowledge of these, as they exist in text books and 
reports, and as they are every day exemplified in practice, is pos- 
sessed by the great body of solicitors, and ought to be the portion 
of all. Without this attainment, indeed, what man of common 
shrewdness can be closeted with his lawyer sixty minutes, and 
not cease to respect him ? A thousand questions of law, resulting 
from as many varied relations of mankind, hourly arise in every 
part of the country ; points, many of them not quite of an A B C 
character, upon which no barrister receives a fee, and which 
never come to be mooted in the Hall. The trespass is being 
committed — shall it be repelled or submitted to? The contract 
is on the tapis, the matter is urgent — shall it be concluded, and 
how ? The debtor has concocted fraud, and meditates deception, 
delay is perilous — what says the law? Such, and infinitely 
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diferaified, are the points that it is necessary for the attorney to 
decide upon the spot; and he well knows that a skilfiil applicatvm 
of general principles, well understood, in nineteen cases out of 
twenty unties the knot, and especially teaches him when he may 
douht with credit, and when in prudence he ought to suspend de- 
cision. To this degree of legal erudition, great moral probity 
must be superadded. So necessary is this property, that it may 
be termed the essential difference of the solicitor ; that quality, the 
indispensable possession of which peculiarly distinguishes him, if 
he be what he ought to be. Let our advocate be fluent and eru- 
dite ; our surgeon a diligent observer, of clear head and firm hand ; 
our physician versed in the prognostics of distemper and the spe- 
cifics of health ; and we concern ourselves very little about the 
brightness of his honor or the firmness of his integrity. But our 
solicitor, who knows more of our property than we do ourselves ; 
who suggests or modifies, upon the faith reposed in his honor and 
skill, our family arrangements ; to whose keeping we confide those 
facts, to the dissemination of which we feel the greatest reluct- 
ance — at once our treasurer, our fi-iend, our confidant, — shall 
his honesty be matter of indifference ? This, at least, must be a 
quality above suspicion, from the very nature of that relation in 
which a client stands to his familiar adviser. But it is very possi- 
ble that a man, though both learned and honorable, may, after all, 
be a very indifferent attorney ; and that for want of prudence, 
common sense, or however that very usefiiJ quality may be called 
which enables its possessor to gather wisdom firom the past, to 
divine the future, and thence give wise counsel for the regulation 
of conduct. When a gentleman confers with his attorney, assum- 
ing the law to be settled, he naturally asks which of two courses 
open to him in law he shall adopt, having regard to the motives 
and predilections by which he is actuated. To reply satisfactorily 
to inquiries of this nature, long experience, or, in its absence, 
considerable acquired or native discrimination of character, and 
acquaintance with the world, with the general series and succes- 
sion of events, and the ordinary consequences of certain lines of 
action, are absolutely necessary, though not so easily attained. 
The remaining quality which has been considered requisite to 
* complete the character sketched, that of a gentlemanly deport- 
ment, is essential to the solicitor, in common with all professional 
men whose avocations demand personal intercourse with various 
ranks of society. He who has, in the space of perhaps a single 
hour, to be closeted with a peer and his ploughman, and who is 
called upon to listen to each, and to reply so as to be understood 
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by the one, and so as not to disgust the other ; that man whose 
duty and interest dictate that he should make the transaction of 
business with him a pleasure, alike to the sensitive denizen of 
modish society, and the homespun tenant of twenty acres, nmst 
have the deportment of a gentleman. If he have not, he will, in 
all probability, cringe and look ridiculous in the presence of the 
well-bred, and exhibit himself to the more unpretending, in the 
shape of a man of strange- gesture and unintelligible dialect. 
Such are the inducements which a solicitor has to cultivate a polite 
deportment, beyond the ordinary incentives that arise from his 
properly recognised rank, — that of sl gentleman ; and these seem 
to be the properties, involving in themselves many subordinate 
ones, which are essential to the constitution of an attorney, and 
which are exemplified in the characters of the bulk of the profes- 
sion.' London Legal Obs, Jan, 1831. 



Cheapness of Law, The London Legal Observer cites a pas- 
sage from Faux's Memorable Days in America, to prove that the 
cheapness of law has a pernicious effect upon society. He says, 
* It is bad for the people that law is cheap, as it keeps them con- 
stantly in strife with their neighbors, and annihilates that socia- 
bility of feeling which so strongly characterizes the English.' 

It is proposed to reduce the expenses of law-suits in England, it 
having become a theme of general complaint there that law is so 
dear that none but the wealthy can afford to buy it. Those who 
have an interest in maintaining the present high rates of the price 
current of this article, accordingly come out from all quarters with 
cogent arguments to show that the more expensive the law is, the 
better it is for the community ; such for instance as the above, 
from which Mr. Faux made out to his own entire satisfaction, that 
for what rights and justice men may lose by the great expensiveness 
of law, they are amply compensated in sociability. According to 
this mode of reasoning, it would be best to levy so heavy a tax 
upon both parties to a law-suit that none should ever go to law, 
and thus the whole community would become the most social and 
good humored in the world; and, besides, all the trouble and 
expense of legislation would be saved, for it would be to no purpose 
to make laws, of which nobody could or need avail himself. 



Presiding Talent of Lord Lyndhurst. The London Legal 
Observer quotes from some book, not mentioned, the following 
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sketch of Lord Lyndhuret, the late Lord Chancellor^ and present 
Chief Baron of the Exchequer. 

' No judge could show more benignity or kindness to an ineir 
perienced advocate. The attention and rei^ct he paid to the 
youngest barrister who addressed him, the encouragement he 
offered to the timid, the protection he extended to those who were 
likely to be oppressed by the more fluent and ready, acquired for 
him the ani?ersal love and veneration of the bar. But he was also 
remarkable for his skill in restraining the exuberance of the 
practised advocates of his court. Without ever giving offence, he 
always endeavored to direct the arguments to a proper channel ; 
he immediately detected any thing that was fallacious or likely to 
obscure the matter in dispute.' 



Anecdote of Lord Kenyon, 1 was pleased with an anecdote 

which Mr. gave me of Lord Kenyon. A friend of his, 

some time since, had sold his lordship a cottage at Richmond ; 
and going down there lately, wished to take a view of the premises. 
An old housekeeper admitted him. On the table he saw three books ; 
the Bible, Epictetus, and the Whole Duty of Man. ' Does my lord 
read this?' said the gentleman, taking up the Bible. ' No,' said the 
woman, * he is always pouring upon this little book,' pointing to 
Epictetus ; * I don't know what it is ; my lady reads the two others ; 
they come down here of a Saturday evening, with a leg or shoulder 
of mutton ; this serves them the Sunday, and they leave me the 
remains.' A chief justice of England thus severely simple in his 
taste and habits, is at least a curiosity. Extracts from the Diary 
of a Lover of Literature. [Mr. Green, barrister, of Ipswich.] 



Changes in the English Courts. * Within the last quarter, Mr. 
Justice (now Mr. Baron) Bayley has been removed, at his own 
request, to the Exchequer;^ Messrs. Alderson and Taunton have 

* On Mr. Justice Bayley's leaving the Court of King's Bench, Mr. 
Brougham, the present Lord Chancellor, made a short address, which, with 
Judge Bayley's reply, we copy below. 

* Mr. Brougham. — "My Lord — I am deputed by the bar to express 
their very deep feeling of regret — however complete and unbounded their 
confidence may be in the residue of the court — that they should be deprived 
of a judge whose consummate learning, greit integrity, and uniform courtesy, 
has given them the most perfect satisfaction and delight for a long series of 
years. At the same time they cannot fail to remember that it has been 
owing to a kind of deference to their expressed wishes eight years ago, that 
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been appointed Judges of the King's Bench (one of them replacing 
Mr. Baron Bayley) ; and Mr. Patteson^ a Judge of the Common 
Pleas ; so that each of the common law courts now consists of five 
members. Some time about the middle of November last (it is 
difficult to fix the precise dates of the appointments), Mr. Denman 
and Mr. Home became Attorney and Solicitor General in the 
room of Sir James Scarlett and Sir Edward Sugden ; and Mr. 
Brougham became Lord High Chancellor in the rooiA of Lord 
Lyndhurst. Messrs. Taunton, Alderson, Patteson, Denman, and 
Home, received the customary honor of knighthood; and Mr. 
Brougham was elevated to the peerage by the title of Baron 
Brougham and Vaux. Within these few days, Lord Lyndhurst 
has been appointed Chief Baron of the Exchequer, in the room of 
Sir William Alexander, who retires.' Lond. Law Mag., Jan. 183L 



Judges in Ohio. All judges in this state are elected every 
seven years by the legislature. At the last session of that body, 
Ebenezer Lane was chosen Judge of the Supreme Court, to fill 
the vacancy occasioned by the resignation of Elijah Hay ward; 
John C. Wright was chosen Supreme Judge, to supply the place 
of Henry Brush, whose term had expired. David Higgins was 
appointed Presiding Judge of the second circuit, to supply the 
vacancy occasioned by the promotion of Ebenezer Lane to the 
Supreme Court. 



The Revised Code of Ohio is to come in force on the first of 
June next. 



this painful separation — this tearing asunder of ties so dear — has been 
deferred so long." 

* Mr. Juitice Bayley. — "I cannot leave this court without expressing my 
great obligations to Mr. Brougham, and the rest of the gentlemen at the bar, 
for the very kind sentiments which they have uniformly entertained towards 
me. I leave this place, beyond all doubt, with very strong feelings of 
regret; and I cannot look back to that particular period, to which Mr. 
Brougham refers, or indeed to the entire period, now twenty-two years, that 
I have sat in this court, without feeling very great thankfulness for the 
kindness and uniform attention which I have experienced from the bar, 
both here and on the circuit. It has been the greatest enjoyment oi my 
life ; and perhaps that life has been extended longer than it would have 
been but for that kindness and support which they have uniformly conferred 
on me." ' 
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AMERICAN. 

A Compilation of the loflolvent Laws of Maryland^ &e. with a copious 
Index. By a Member of the Baltimore Bar. I Vol. Baltimore. John J. 
Harrod. 1831. 

[A correspondent has sent us a short notice of this work, which we, how- 
ever, omit to publish, as we have not seen the work, and so have not the 
means of judging for ourselves of its character, and we cannot publish oa 
the authority of our correspondent, as he does not communicate his name.^ 

Reports of Cases argued and determined in the Supreme Judicial Court of 
Massachusetts. By Octavius Pickering. Vol. IX., No. I. Boston. Hil- 
liard, Gray, & Co. 8vo. 

A General Digested Index to the nine volumes of Cowen's Reports of 
Cases argued and determined in the Supreme Court and in the Court for 
the trial of Impeachments and the Correction of Errors of the State of New 
York. By the author of those Reports. Albany. W. & A. Gould & Co. 
8vo. pp. 659. 

A Digest of the Laws of Pennsylvania, from the year 1700 to the 7ih of 
April, 1880. By John Purdon. A new edition, royal 8vo. 
ENGLISH REPUBLISHED. 

A Treatise on the Doctrine of Presumption and Presumptive Evidence, as 
affecting the title to Real and Personal Property. By John Mathews, Esq. 
With Notes and References to American Cases, by Benjamin Rand, Esq. 
New York. Gould, Banks, & Co. 8vo. pp. 508. 

ENGLISH. 

The Law of Attorneys, with Practical Directions, in Actions and Proceed- 
ings by and against them, and for the Taxation and Recovery of Costs ; also 
the Law of Costs, at Common Law, in Equity, in Bankruptcy, and in 
Criminal Proceedings and Penal Actions. By John Merrifield, Esq. of the 
Middle Temple, Barrister-at-Law. 8vo. 

The Acts relating to the Administration of Law in Courts of Equity, 
passed in the Session 11 Geo. lY. and 1 W. lY. with an Introduction and 
Notes. By W. T. Jemmett, Esq. of Lincoln's Inn, Barrister-at-law. 12mo. 

Supplement to the Practice of the Courts of King's Bench and Common 
Pleas, containing all the Statutes, Rules of Court, and Reported Cases on 
practical Subjects, since the Publication of the Ninth Edition ; particularly 
the late Act for the more effectual administration of justice in England and 
Wales, and also a practical Treatise on the Tender of Money, and the Law 
relating to Fees of Officers of the Courts ; with an Appendix of practical 
Forms under the above Act, and a copious Index. By W. Tidd, Esq. of the 
Inner Temple, Barrister-at-law. Royal 8vo. 

The Slavery of the British West India Colonies Delineated, as it exists 
both in Law and Practice, and compared with the Slavery of other Countries. 
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ancient and modern. Vol. II. being a Delineation of the State in point of 
Practice. By James Stephen, Esq. Svo. 

Russell's Reports in Chancery. Vol. lY. 

Bussell and Mylne's ditto. Vol. I. part 1. 

Bamewall and CresswelPs Reports in K. B. Vol. X. part 1. 

Bingham's ditto in C. P. Vol. VI. part 6. 

Hansard's Parliamentary Debates. Vol. XXIII. 

Petersdorflfs Abridgment. Vol. XV. 

A Collection of all the Statutes relating to indictable Oifences in England, 
passed during the reign of George 4, and 1 W. 4. and now in force, with 
Notes and recent Decisions thereon; to which are prefixed the Statutes 
relating to Treason. By J. B. Greenwood, Esq. of Lincoln's Inn, Barrister- 
at-law. 12mo. 

Advice to Trustees, &c. By Harding Grant, Esq. 8vo. 

An Index to all the Reported Cases, Statutes, and General Orders in, or 
relating to, the Principles, Pleading, and Practice of Equity and Bankruptcy 
in the sever^ Courts of Equity in England and Ireland, the Privy Council, 
and the House of Lords, from the earliest period down to the year 1831. By 
Edward Chitty, Esq. of Lincoln's Inn, Barrister at Law. 2 Vols. Royal Svo. 

A Treatise on the Principles and Practice of the Action of Ejectment and 
the resulting Action for Mesne Profits. The Third Edition, with consider- 
able Additions. By John Adams, Serjeant at Law. Royal Svo. 

A concise and comprehensive Form of a Lease for Farms, with Covenants, 
adapted particularly to most Soils in the County of Norfolk, and may be 
found useful in other parts of the Kingdom, with various Observations there- 
on ; addressed to Agriculturists in general. By a Norfolk Land-owner. 12mo. 

Epitome of the Practice in the Court of Exchequer on the Plea Side; 
including the new Rules of Court of Michaelmas Term, 1830, and Extracts 
from the Act, Ist Wm. 4. c. 70., for the better Administration of Justice, &c., 
with Practical Forms and Precedents of Bills of Costs. By an Attorney of 
the Court Svo. 

The Constable's Assistant, being a Compendium of the Duties and Powers 
of Constables, and other Peace Officers ; chiefly as they relate to the appre- 
hending of Offenders, and the laying of Informations before Magistrates. 
Fourth Edition, with Additions. 

A Letter to the Right Hon. Lord Tenterden, on the Bill for establishing 
Courts of Local Jurisdiction. By William Raines, Esq. of Lincoln's Inn. 

Suggestions for some Alterations of the present state of the Bankrupt Law. 
By Francis Gregg, Esq. Barrister at Law, one of the Commissioners of 
Bankrupts. 

A Letter to the Right Hon. Henry, Baron Brougham and Vaux, Lord 
High Chancellor of Great Britain, on the expediency of establishing a Gen- 
eral Registry of Births. By Richard Matthews, Esq. of the Middle Temple, 
Barrister at Law. 

Sir £. B. Sugden's Acts : to which are added the new Act relating to Ex- 
ecutors, so much of the * Act for the better Administration of Justice ' as 
relates to Ejectments, and the entailed Estates Bill, with Notes and an Index 
by S. Atkinson, Esq. of Lincoln's Inn, Barrister at Law. Svo. 

The Practice on the Plea Side of the Court of Exchequer ; to which is 
added, an Appendix of Forms in General Use ;. and, also, a Table of Costs as 
at present allowed on taxation. By Thomas Dax, Esq. Master of the said 
Court. Svo. 
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A Diisertation on ttie Nature of the various Proceedings in ihe Master's 
Office in the Court of Chancery, with Directions for carrying the most useini 
References to a Master into effect ; to which are added, a few Observations 
illustrative of the Practice in the Office of the Accountant General, with an 
Appendix of Precedents of the different Proceedings, taken from actual 
Practice. By W. H. Bennett, Esq. of the Middle Temple. 8vo. 

The Horseman's Manual; being a Treatise on Soundness, the Law of 
Warranty, and generally on the Laws relating to Horses. By R. S. Surtees. 
Gent. 12mo. 

Observations on the Causes of the Evils resulting from the Tithe System, 
with Suggestions for a remedy. By a Barrister. 

An Address to the King, the Lords and Commons, on the Representative 
Constitution of England. By H. A. Mereweather, Esq. Serjeant at Law. 

Some Observations on the necessity of reforming the House of Lords, con- 
sidered as the Court of ultimate Appeal in the Administration of Justice, 

A Review of the Objections taken by an < Observer,* and by Mr. Raines, 
on the Lord Chancellor's Bill for the establishment of Courts of Local Juris- 
diction, with a brief Account of the Local Courts of France ; and an Appen- 
dix, containing a Copy of the Bill. By M. J. Quin, Esq. of Lincoln's Inn, 
Barrister at Law. 

A Letter to the Right Hon. C. W. Williams Wynn, M. P., &c. on the 
Legal Right of the Dormant Parliamentary Boroughs. By F. Palgrave, 
Esq. of the Inner Temple, Barrister at Law. 

Evidence and Arguments before the Committee for General Purposes, in 
support of the Elective Franchise of the resident Freemen of London. By 
J. Newell, Esq. 

The Solicitor's New Complete Table of Costs in the Exchequer of Pleas. 
By J. Wickstead, Gent. 8vo. 

An Examination of the Rules of Law, respecting the Admission of Extrin- 
sic Evidence in Aid of the Interpretation of Wills, containing Observations 
on the Case of Goblet v. Beechey and Others. By J. Wigrain, Esq. of Lin- 
coln's Jnn, Barrister at Law. 

The Law of Forgery, including the Alterations effected by the late Act 
Ist Wm. 4. c. 66. together with the Act, and Explanatory Notes, Forms of 
Indictments, and the Evidence in support of each Indictment. 12mo. 

A Popular View of the Law of Real Property, with an Application of its 
Principles to the important measure of a Genen^ Register, showing what 
changes in the System a Register is calculated to produce. By W. Hayes, 
Esq. of the Middle Temple, Barrister at law. 8vo. 

The Rules, and Orders of the Plea Side of the Court of Exchequer, includ- 
ing the new Rules, with Notes on the practice. By F. A. Carrington, Esq., 
Barrister at Law. 12mo. 

A Practical Treatise on the Law of Landlord and Tenant, with a full Collec- 
tion of Precedents and Forms of Procedure. By William Woodfall, Esq., 
Barrister at Law. A New Edition, entirely remodelled and greatly en- 
larged. By S. B. Harrison, Esq. of the Middle Temple. Royal 8vo. 

IN THE PRESS. 
Hilliard, Gray, & Co. have in press, a Treatise on the Law of Private Cor- 
porations. By Joseph K. Angell and Samuel Ames. 
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A 

Acknowledgments and promises, taking a case out of the statute of 
limitations, remarks upon, 68 ; notice of Lord Tenterden's act 
on the subject, 69 ; some modifications of it suggested, 69, 70. 

Adams on ejectment, Tillinghast*s edition, notice of, 207. 

Advice to a young Lawyer, 298. 

Alabama, legislation of, 390. 

Alderson, appointed judge of the king's bench, 4n. 

Alexander J Sir William, resigned office of Chief Baron of Ex- 
chequer, 44. 

Angell on Statute of Limitations, review of, 62. 

Attachments, in Cuba, all kinds of property subject to, 250; must 
be registered to be valid against subsequent purchaser, 244, 250. 

Attorney, proper qualifications of, 407. 

B 

Bail, new regulation as to, in England, 222. 

Banking, history of, in Massachusetts, 74. 

Banks, how they ought to be taxed, 88 ; remarks upon the law of 
New York, taxing them to raise a fund to pay debts of insolvent 
banks, 85 ; prohibition against their issuing notes on interest, &/C., 
policy of, 97 ; the inconvenience of the names imposed on them 
by the legislature, 9L 

Barbour, Judge P. P., his valedictory address to his constituents, 
223. 

Bamewall and Adolphus's Reports, cases from vol. 1, 358. 

Barnewall and Cresswell's Reports, cases from vol. 10, 358. 

Bayley, Sir John, removed firom King's Bench to Exchequer, 410 ; 
his address, (note) 411. 

Bentham, character of, by Eunomus, 211 ; by Mr. CuUen, 215. 

Bingham* s Reports, cases from vols. 6 and 7, 358. 

Bracton and Fleta, remarks upon the reason given by, for rule 
against double pleading, 271. 

Brougham, his bill for reviving county courts in England, 222 ; 
notice of pamphlet against his bill, 399 ; his address on Justice 
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Bay ley's leaTing the court of King's Bench, (note) 410 ; appelated 
Lord Chancellor and elevated to the peeragey411. 
Brush, Henry, Judge of the Supreme Court in Ohio, retires, 411. 

C 
Chancery practice, rules of^ in Maine, 5KS3. 
CHrcwmstantial evidence, distinction between, and presun^>tions, 

231. 
Conveyance of real estate in Cuba, how made, 243. 
Corporators* Liability Laws in Massachusetts, opinion on their con- 
stitutionality, 53. 
CkUty*s reason for rule against double pleading, considered, 272. 
Codification, J. D. Meyer's treatise on, reviewed, 23 ; account of 
the controversy between its friends and opponents in Crermany, 
25 ; objections of M. De Savigny, the leader of the opposing 
party, 26 ; reasons in favor, 33. 
Cokeys, Lord, reason for rule against double pleading, considered, 

272. 
Connecticut, legislation in, 373. 
Cowen*s digested index to the nine volumes of his reports, notice of, 

294. 
Courts, short sketch of the Supreme, in Massachusetts, 8; of 
chancery, notice of Eunomus on, 21^ ; revival of county, in 
England, 222 ; Officers of French, 402 ; changes in English, 
410. 
Crompton and Jervis's Reports, cases from vol. I, 358. 
Cuba, notes on mortgages and conveyances in, 24S; civil law 
governs in contracts by minors, 245 ; foreigners imder no dka- • 
bility to hold estate in, 245. 
Customary Law, remarks upon, 39. 

D 
Denman, Mr., appointed Attorney General, in jdace of Sir James 

Scarlett, 411. 
Digest of 2d, 3d, and 4th vols, of Wendell's reports, 108; of cases 
in Virginia, 219; of Vermont reports, vols. 1 and 2; HaJsted's 
vol. 6; Gill & Johnson, 1st ; Pickering's vol. 8 ; Mason, vol. 5, 
299 ; English cases, 358. 
Digested index to the nine volumes of Cowen's reports, notice of, 

294. 
Divorce, Roman law of, entirely different in the early ages of the 

republic from what it was afterwards, 37. 
Double Pleading, absurdity of the rule against^ 269 ; remarks upon 
the reasons for it, assigned by Fleta and Bracton, 271 ; by Lord 
Coke, 272; by Chitty, 272; by Stephen, 273; propriety of 
allowing it in replications and subsequent pleadings, 280. 
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E 

JStmomus, on law reform, in England, 211. 

Evidence, infamy of character to render a person an incompetent 

witness, 101 ; circumstantial, distinction between and presump- 
tions, 231. 
Examination of Parties in civil suits, 222. 

F 
Foreigners^ under no disability to hold estate in Cuba, 245. 
Frmch Courts, officers of, 402. 

G 
Goodwin's New England Sheriff, 208. 
Gin and Johnson's Reports, Maryland, digest of vol. 1, 209. 
Glassford on Circumstantial Evidence, extracts from, 231, 234. 
Georgia, question between and Cherokees, 225 ; Legislation of, 

380. 

H 
Hayward, Elijah, Judge of Supreme Court in Ohio, resigns, 411. 
Hoisted s Reports, New Jersey, digest of vol. 6, 299. 
Home, appointed solicitor general in place of Sir Edward Sug- 

den, 411. 
Horses, Surtess's treatise on the law of warranty of, 288 ; what 

constitutes soundness, 290. 
Holroyd!s Law of Patents, notice of, 400. 
Humphreys, James, biographical notice of, 405. 
Higgins, David, appointed presiding judge of the second circuit, 

Ohio, 411. 

I 
Incumbrances implied, on estates in Cuba, 248. 
Indiana, legislation of, 388. 
Insurance, Judge Jackson's opinion as to deduction of one third 

new for old, 252,* another opinion on same, 263. 

J 

JacJcson, Charles, opinion as to the deduction of one third new for 
old being made from the gross or net costs of repairs, 252. 

Judges, new, in Westminster Hall, 222; list of, in the United 
States and State Courts, 226 ; changes of, in English Courts, 
411; inOhio, 41L 

Jus prsetorium and honorarium, character of, 47. 

Judgment, who entitled to, where contradictory verdicts found on 
pleas to the whole declaration, 281 ; Stephen's rule on the sub- 
ject commented on and denied, and true rule given, 283. 
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K 
Kenyan, Lord, anecdote of, 410. 

L 

Lane, Ebenezer, chosen judge of Supreme Court in Ohio, 41 1. 

Law reform in England, Eunomus's letters on, 211. 

Law, written and unwritten systems of, 23 ; origin of in custom, 
28 ; on the duties of its professors, 397 ; cheapness of, 409. 

Legislation in Maine, 203 ; Vermont, 372 ; Connecticut, 373 ; 
Rhode Island, 377; New Jersey, 378; Georgia, 380; Tennes- 
see, 384; Indiana, 388; Alabama, 390. 

Lien of shippers, on ship, for damage to goods, 219. 

Limitations, Angell on statutes of, reviewed, 62 ; remarks on the 
policy of the saving clause in the statute, 66 ; on the policy of 
the distinction between simple contracts and specialties, 67 ; on 
pleading, 71. 

Limitation on specialties and judgments, the policy of making it 
absolute instead of merely presumptive, 70. 

Lyndhurst, Lord, his talent for presiding, 409 ; appointed Chief 
Baron of the Exchequer, 411. 

M 

Manning and Ryland's reports, cases from vol. 3, 359. 
Manufacturing corporations, opinion as to the constitutionality of 

the law making their members personally liable for their debts, 

52. 
Maryland Reports, by Gill and Johnson, digest of vol. 1, 299. 
Maine, legislation of, 203. 
Mason's reports, digest of vol. 5, 299. 
Mathews, on Presumptive Evidence, reviewed, 229. 
Mortgages in Cuba, notes on, 243 ; registry of, and remedy on, 

266; crops may be mortgaged distinct from the estate, 250; 

sales of mortgaged estates, 247. 
Massachusetts, history of legislation on banking in, 73 ; remarks 

upon the banking system in, 75. 
Minors, civil law governs contracts by, in Cuba, 245. 
Moore and Payne^s Reports, cases from vol. 3, 358. 

N 

New Jersey Reports, Halsted's, digest of vol. 6, 299 ; legislation in, 

378. 
New York, remarks upon the policy of the law of, imposing a tax 

upon all banks for the purpose of raising a fund to pay debts of 

insolvent banks, 85. 
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I^arties, examination of, in civil suits, 221. 

Parketf late C. J. of Massachusetts, sketch of the life and char- 
acter of, by C. J. Shaw, 6; by J. Story, 17; anonymous, 21. 

Patents f notice of Holroyd's treatise on the law of, 400. 

Patteson, appointed judge of the Court of Common Pleas, in Eng* 
land, 411. 

Pickering* s reports, digest of vol. 8, 299. 

Pleading, double, 269; reasons of the rule against, 270; see 
Double Pleading. 

Prescription, title by, is established in Cuba by ten years posses- 
sion against residents, and twenty against non-residents, 249. 

Presumptions, how defined, 230 ; distinction between them and 
circumstantial evidence, 231 ; difficulty of classifying them, 233 ; 
as to a division into those of law and those of fact, 234 ; a clas- 
sification of them suggested, 236 ; that of Mr. Mathews consid- 
ered, 237. 

Presumptive evidence, Mathews on. Rand's edition, review of, 229. 

Prohibition against banks issuing notes on interest payable at a 
fiiture day, policy of, 97. 

Publications, quarterly list of, 227, 412. 

R 

Rand, Benjamin, his edition of Mathews on presumptive evidence, 
review of, 229. 

Recording of conveyances and attachments, &,c. required in Cuba, 
244 ; how done, 244. 

Replications, on allowing of pleading double in them and subse- 
quent pleadings, 200 ; has been in New York, 286. 

Rhode Island, legislation in, 377. 

Roman law, 41. 

S 

Savigny, M. De, account of his objections to codification, 26. 
Scarlett, Sir James, removed from office of attorney general, 411. 
Set-off, opinion on right of, 57. 

Shaw, C. J., his address on his first taking his seat as C. J., 5. 
Sheriffs, history of the office of, 209. 
Shipper^ s lien on ship for damage to goods, 219. 
Story, Judge, sketch of the character of C. J. Parker by, 17. 
Sugden, Sir Edward, removed fi-om office of solicitor general, 411. 
Supreme Court of Massachusetts, short sketch of its organization, 
39. 
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Stephen, comments upon his reason for the rule agkinst doable 
pleading, and his illustrations of the rule, 273, 274, &c.; his ruW 
that defendant is entitled to judgment generally if a plea to the 
whole declaration is found for him, commented cm and denied, 
283. 

8urt4$s on the law of warranty in sale of horses, review of, 288. 

T 

TmaUam, appointed judge of King's bench, 411. 

Tem%essee, legislation of, 384. 

TetUertkn^Sf Lord, act as to statute of limitations, 69 ; some modi- 
fications in it suggested, 69, 70. 

Jlkachtr, J. his address to Suffolk Bar, notice of, 397. 

TiUingkast's forms and precedents, notice of, 205 ; his edition of 
Adams on Ejectment, 207. 

TiUe by prescription is established in Cuba by ten years quiet 
possession against residents, and twenty against nonnresidents. 

TyrwkUfSy reports, cases fix)m vol. 1, 358. 

V 

Vermont reports, digest of vols. 1 and 2, 299; legislaticm in, 372. 

Verdicts, effect of contradictory, upon pleas to whole declaration, 
281. 

Virginia, cases in general court of, 219. 

W 

Warranty on sales of horses, Surtess on, reviewed, 288. 

WendeWs reports, digest of vols. 2, 3, and 4, 108. 

Wife's claim upon real estate of her husband in Cuba, 249; has 
no right of dower in his estate, 250. 

Witnesses, incompetency of, on account of infamy of character, 
101. 

Wright, John C. chosen C. J. of Supreme Court in Ohio, 411. 

Writs of error, new regulation of, in England, 222. 



ERRATA. 
In Jurist for January, 1881, vol. v. 
Page 25, line 14 from bottom, for or, read as. 

27, " 13 " " (or force redid form. 

28, " 12 " " for create read er^oree. 
31, " 9 " " for system read objection. 
84, " 20 " " for our advocates read an advocate, 
86, " 17 from top, for promulgation read homologation. 
42, " 21 " " for enact read exact. 
44, ** 8 from bottom, f6r owner read slave. 
61, « 18 " " for disturbed read detached. 
61, " last line for divided read derived. 

108, " 3 from top, for statutory read salutary. 
107, " 5 from bottom, for while read whether. 
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